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AMERICAN FINANCIAL SERVICES ASSOCATION and KENTUCKY BANKERS
ASSOCIATION (collectively, the “Associations™) move the Court for leave to file their brief as
amici curiae in support of the Plaintiff’s motion to reconsider this Court’s Order entered March 4,
2008, which declared unconstitutional the Kentucky statute (KRS 190.110) regulating finance
charges in motor vehicle retail installment sales contracts. The Associations also respectfully request
permission to participate in any hearing or oral argument the Court may schedule in support of the

motion to reconsider.

IDENTITY OF THE MOVANTS

A. The Kentucky Bankers Association,

The Kentucky Bankers Association (the “KBA™) is a trade association of 229 national and
state banks and savings banks which constitute virtually all of the commercial banking industry in
Kentucky. Since its founding in 1891, the Association has worked to develop sound, uniform and
workable rules governing financial transactions engaged in by its members.

Those financial transactions include taking assignments of motor vehicle retail installment
sales contracts entered into pursuant to the Kentucky Motor Vehicle Retail Installment Sales Act,

KRS 190.090 to KRS 190.140 (the “MVRISA” or the “Act”). Those financial transactions also
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include making loans to retail sellers of motor vehicles whaose businesses depend upon certainty
regarding the laws under which those sales are governed. Hundreds of millions of dollars of these
types of financial transactions occur annually in Kentucky.

The KBA regularly appears in courts of the Commonwealth of Kentucky as an amicus curiae
on issues of industry-wide significance. Such participation included the KBA’s participation before
both the Kentucky Court of Appeals and the Kentucky Supreme Court in the last case which
generated a published decision interpreting the provisions of the Kentucky MVRISA — Capitol

Cadillac Olds, Inc. v. Roberts, 813 S.W.2d 287 (Ky. 1991). Asthe KBA explains in its amici curiae

brief, the Court of Appeals’ decision in that case (affirmed on other grounds by the Supreme Court)
refutes this Court’s conclusion that KRS 190.110 must be declared unconstitutional on vagueness
grounds.

B. The American Financial Services Association.

Founded in 1916, the American Financial Services Association (“AFSA™) is the national
trade association for the consumer credit industry. AFSA’s current membership consists of nearly
350 Active (consumer credit, industrial bank and commercial finance companies with over 10,000
branch offices nationwide), Associate (industry suppliers), Affiliate (state associations) and Foreign
financial services companies. Like the KBA, AFSA regularly appears as an amicus curiae in cases
of significance affecting the consumer credit industry.

A major group of AFSA’s members are involved in the financing of the purchase of motor
vehicles by consumers in the Commonwealth. These members include the major finance companies
affiliated with motor vehicle manufacturers that provide motor vehicle financing (e g, American
Honda Finance Corporation, DaimlerChrysler Financial Services Americas, LLC, GMAC, LLC,

Ford Motor Credit Company, Harley-Davidson Financial Services, Inc., Nissan Motor Acceptance



Corporation, Toyota Motor Credit Corporation, and World Omni Financial Corporation). AFSA’s
member companies also include other entities that provide indirect financing to automotive dealers
of new and pre-owned vehicle customers (e g , Capital One Auto Finance, Inc., CitiFinancial Auto
Credit, Inc., Reliable Credit Association, Inc., HSBC Auto Finance, Inc., Mission Financial Services,
LLC, and Wells Fargo Auto Finance, Inc.).

THE INDUSTRY AFFECTED

This case involves a retail sale in 2000 of a used Mazda B2300. According to the U.S
Census Bureau in 2000, there were 54.8 million retail sales of new and used motor vehicles in the
United States with a transaction value of $737 billion. See U.S. Census Bureau, Table 1026 (Retail
Sales And Leases Of New And Used Vehicles: 1990 to 2005 (http://www.census. gov/compendia/
statab/cats/wholesale_retail trade/motor vehicle sales.html).

Assuming that Kentucky had only 1/50™ of this amount, retail sales in Kentucky would
involve 1.09 million motor vehicle sales totaling almost $15 billion. Transactions in these volumes
and dollar amounts reflect the critical role motor vehicles perform in the modern economy. Indeed,
the Kentucky Motor Vehicle Commission lists over 3,465 businesses currently holding motor vehicle
dealer’s licenses issued under KRS 190,030. See Kentucky Motor Vehicle Commission Dealer List
(http://'www.mve ky.gov/licensee). The number of employees and other persons in Kentucky whose
livelihoods depend upon such businesses is in the tens of thousands.

THE MATTERS TO BE PRESENTED BY THE ASSOCIATIONS

On March 4, 2008, this Court sua sponte declared that the finance charge provisions of KRS
190.110 were unconstitutional and applied the general usury statute of KRS 360.010 to declare the
motor vehicle retail installment sale contract at issue to be usurious. It ordered Plaintiff,

AmeriCredit Financial Services (“AmerCredit™), to forfeit all “interest”.



The Associations’ tendered amici curice memorandum addresses four points which
demonstrate why the March 4, 2008, Order should be set aside.
1. The History Of The MVRISA, The Industry’s Reliance Upon It, And

The Court Of Appeals’ Finding In The Capito] Cadillac Olds Case That
The Statate Is “Clear”.

The Associations respectfully disagree with a conclusion that a statute that has been followed
by an entire industry since 1956 is unconstitutionally vague
Indeed, in the last case involving the MVRISA and resulting in a reported decision (Capitol

Cadiliac Olds. Inc. v. Roberts, 813 S.W.2d 287 (Ky. 1991)), the Kentucky Court of Appeals found

that it was “clear to us” that the proper way of interpreting KRS 190.110 was the interpretation
presented by AmeriCredit. In that case, the Court of Appeals noted that the language in Subsection
(2) of KRS 190.110 stated that “the finance charge shall be computed proportionately,” and applied
this provision to conclude that “the statute allows the total finance charge 1o be adjusted up or down

in relation to the length of the loan.” This resolved the time period issue that this Court discussed in

its March 4, 2008, Order. A copy of the Court of Appeals’ opinion in Capitol Cadillac Olds, Inc. v.
Roberts is included in the appendix to the memorandum of law tendered by the amici.
2. The Kentucky Supreme Court’s Decision In Munson v. White That The
General Usury Statute Does Not Apply To A Motor Vehicle Retail
Instaliment Sale Means Invalidation Of KRS 190.110 Removes All Rate
Regulation.
Moreover, the consequence of eliminating the 1956 statute is not the application of the

interest rate limits of KRS 360.010 Rather, under the “Time Sale Doctrine” and the express holding

in 1949 of the Kentucky Supreme Court in Munson v. White, 339 Ky. 293,217 S.W.2d 641 (1949),

the transaction is not a loan, the payments are not interest, and “the usury statute, KRS 360.020, is
not applicable.” Id. at 643. Thus, the conclusion that KRS 190.110 is invalid means that there is no

limit on the amount of the finance charge that can be contracted for.
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The General Assembly in 1956 responded to this 1949 ruling and enacted the MVRISA and
its finance charge limits. The Court’s decision would return to the unregulated pre-1956 era.

3. If KRS 360.010 Applies, It Was Misinterpreted By This Court Because

There Is Not A 19% Rate Allowed For Contracts Of Less Than $15,000
In The Current Rate Environment,

Evenif KRS 360.010 were applicable, it was misinterpreted by this Court. It appears that the
Court believes that KRS 360010 allows a 19% interest rate on loans of less than $15,000 in al
cases. Thatis not the case. KRS 360.010(1) provides that on loans of $15,000 or less, the parties
may agree to an annual interest rate in excess of 8% provided the interest rate agreed “is not to
exceed four percent (4%) in excess of the discount rate on ninety (90) day commercial paper in effect
at the Federal Reserve Bank in the Federal Reserve District where the transaction is consummated o1
nineteen percent (19%), whichever is less.”

On February 8, 2000 (the date of the installment contract at issue), the Federal Reserve
Bank’s discount rate for 90-day commercial paper was 5.25%. See Federal Reserve Board’s
Statistical Release H.15 (Selected Interest Rates) (http://www.federalreserve gov/releases/
h15/data.htm#fn2). Thus, on February 8, 2000, if applied to Mr. Tillman’s purchase of the Mazda
B2300 for a principal balance (the “amount financed” using TILA terminology) of $11,961.90, the
“usury rate” under KRS 360.010 would be the lesser of 19% or 9.25% (5 25% + 4%).

Today, the Federal Reserve Bank’s discount rate is 3.25% resulting in a “usury rate” of 8%

for loans of less than $15,000." This is because the “lesser of” rate of 7.25% (4% + 3.25% discount

rate) is less than the 8% general limit of KRS 360.010(1). This is dramatically below the rates

' Technically, 3.25% is the discount rate for primary credit from the Federal Reserve Bank for the
District of New York which lowered its discount rate from 3 5% by .25% on March 17, 2008, to deal
with the current “credit crunch.” As of the printing of this motion, the Federal Reserve Banks for the
Districts of Cleveland and St. Louis (in which Kentucky is located and whose rates are those applied
under KRS 360.010(1)) have not yet lowered their rate to follow the lead of the District of New
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authorized by KRS 190.110. Thus, for transactions below $15,000. a much more restrictive credit
environment will exist for motor vehicle dealers than that apparently contemplated by the Court in its
March 4, 2008, Order. Under such restrictions, retail installment credit sales of motor vehicles by
motor vehicle dealers, particularly for older vehicles, will effectively cease.

On the other hand, if the principal balance for the motor vehicle is more than $15,000, then
there is no usury limit under KRS 360.010 even though there would be a limit under KRS 190.110.

4. The Court’s Order Does Not Discuss The “Knowingly Done”
Requirement Under KRS 360.020 For A Forfeiture Of Interest.

In ordering a forfeiture of all interest, this Court did not address the requirement of KRS
360.020 that a forfeiture only applies to a usurious transaction “when knowingly done™ The
Associations find it inconceivable that their members might be found to have “knowingly” engaged
in 2 usurious transaction when their members have been following a statute that has been in force
since 1956 (and even has twice been amended since then to deal with changing economic
circumstances). The Associations do not believe that the General Assembly contemplated, or
permitted, the penalties of KRS 360.020 to be applied retroactively to retail installment sales
contracts which followed the longstanding interpretation of KRS 190.110 simply because a Court
finds that statute to be unconstitutionally vague.

If the Court intends to stand by its ruling that KRS 190.110 is unconstitutionally vague, the
Associations’ memorandum explains why the Court should make clear that the ruling does not apply
to any transaction entered into prior to the time the order becomes final and all appeals of such ruling

have been fully and completely resolved.

York, although they are expected to do so shortly.
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REQUEST FOR LEAVE TO APPEAR

This Court should permit the Associations to file their briefas amici curiae so that the Court
can have the perspective of the motor vehicle financing industry on the legal issues raised by
declaring KRS 190.110 unconstitutional. The Associations should also be permitted to participate,
by counsel, in any hearing or oral argument the Court may schedule so that the Association’s counsel
may answer any questions the Court may have about their amici curiae filings.

An appropriate order is tendered herewith.

Respectfully submitted,

MORGAN & OTTINGER, P.S.C.

e

By: \ e
Of Counsel: John D\McGaidey
Debra Stamper T. Scott White
General Counsel M. Thurman Sefin—,__
Kentucky Bankers Association 601 West Main Street
600 West Main Street, Suite 400 Louisville, KY 40202
Louisville, KY 40202 (502) 589-2780
(502) 582-2453 Counsel For American Financial Services

Association and Kentucky Bankers Association

CERTIFICATE OF SERVICE

I certify that copies hereof together with the accompanying “Amici Curiae Brief Of American
Financial Services Association And Kentucky Bankers Association™ and the Appendix Of
Authorities were served in the method indicated this\’ a'ﬁday of March 2008, on the following: (1)
hand delivered and emailed to Thomas L. Canary, Jr., Mapother & Mapother, P.S.C_, 300 East
Main Street, Suite 340, Lexington, KY 40507, tcanary@mapother-atty com, Counsel for Plaintiff;
(2) mailed, first-class, postage pre-paid to Eddie M. Tillman, 166 Centennial Drive, Frankfort, KY;
and (3) mailed, first-class, postage pre-paid to Todd Leatherman, Office of the Attorney General of
the Commonwealth of Kentucky, Division Of Consumer Protection, 1024 Capital Centre Drive,
Frankfort, KY 40601, '

Counsel Fdr Amici Curiae
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Commonwealth Of Kentucky
Franklin Circuit Court
Division |

Case No. 07-CI-00196

AMERICREDIT FINANCIAL SERVICES, PLAINTIFF
V. ORDER
EDDIE M. TILLMAN, DEFENDANT

dookod ok koA
The motion of American Financial Services Association and Kentucky Bankers Association
for leave to file a brief as amici curiae in the above-styled action is granted, and said brief is ordered

filed.

So Ordered this the ___ day of March, 2008.

JUDGE, FRANKLIN CIRCUIT COURT

Date: , 2008.

TENDERED BY:

John T. McGarvey

T. Scott White

M. Thurman Senn

Morgan & Pottinger, P.S.C.

601 West Main Street

Louisville, KY 40202

(502) 589-2780

Counsel For American Financial Services Association
And Kentucky Bankers Association
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INTRODUCTION

This case involves a motor vehicle retail instaliment sales contract entered into pursuant to
the Kentucky Motor Vehicle Retail Instaliment Sales Act, KRS 190090 to KRS 190 140 (the
“MVRISA” or the “Act™). Included in the Act, at KRS 190110, are statutory provisions regulating
the “rates” of the “finance charge” that the purchaser may be required to pay. Since its enactment in
1956, millions of motor vehicles have been sold by thousands of licensed Kentucky motor vehicle
dealers through retail installment sales without any question as to the validity of this rate regulation

On March 4, 2008, this Court sua sponte and without prior notice to either the parties or the
Kentucky Attorney General,' entered an Order which declared unconstitutional the provisions of
KRS 190.110 as being “void for vagueness.” In its Order and based upon KRS 360.020, the Court
further ruled that Plaintiff, AmeriCredit Financial Services (“AmeriCredit™), should forfeit of all the
finance charges agreed to in the motor vehicle retail installment sales contract signed by Defendant,
Eddie M. Tillman. The Court ordered this forfeiture even though there was no evidence that
AmeriCredit had “knowingly” engaged in a usurious transaction as is required to be shown by KRS
360.020 (assuming the statute applies, which it does not). Indeed, it is difficult to see how there
could ever be such a showing when KRS 190.110 was believed to be the applicable rate regulation
until this Court's March 4" Order.

American Financial Services Association (“AFSA™) and Kentucky Bankers Association

("KBA”) (collectively, the “Associations™), as amici curiae, submit the following brief in support of

"To prevent the disruption that inevitably follows when a statute is declared unconstitutional, the General
Assembly enacted KRS 418.075(1) which requires “[i]n any proceeding which involves the validity of a
statute, the Attorney General of the state shall, before judgment is entered, be served with a copy of the
petition, and shall be entitled to be heard ... See also Stewart v. Estate of Cooper, 102 S.W 2d 913,915 &n
4 (Ky. 2003) (it is improper for a court to rule on a constitutional challenge to a statute when KRS 418.075 has
not been complied with).



the motion filed by AmeriCredit requesting the Court reconsider its March 4" Order. The
Associations respectfully disagree with a conclusion that a statute that has been followed by an entire
industry since 1956 is unconstitutionally vague Rather, they believe that with an explanation of the
history of the statute, its language and judicial interpretations, and the consequences of the Court’s
March 4" Order, the Court will conclude and declare that KRS 190 110 is now, and has been since
its enactment in 1956, an understandable and constitutional regulation of the finance charges that can

be imposed in a motor vehicle retail installment sale.

L KRS 196.110 IS NOT UNCONSTITUTIONALLY VAGUE.
The Associations respectfully disagree with a conclusion that a statute that has been
consistently interpreted and followed by an entire industry since 1956 is unconstitutionaily vague.
Inits March 4, 2008, Order, the Court expressed concern about how to apply the “dollar per
hundred” rates in KRS 190.110 to a multiyear transaction. That question is answered by the
“computed proportionally” language of KRS 190.110(2), the Court of Appeal’s decision in the case

of Roberts v. Capitol Cadillac Olds. Inc., No 87-CA-1245 (4/21/89), aff’d on other grounds, Capitol

Cadillac Olds. Inc. v. Roberts, 813 S'W.2d 287 (Ky. 1991), and decisions from Minnesota,

Pennsylvania and Texas interpreting thetr similar motor vehicle installment sales statutes.

The Association believes that much of the Court’s frustration with the application of the
MVRISA stems from the fact that KRS 190.110(1) was enacted in 1956 in an era when there were
not computers or financial calculators to easily compute annual percentage rates or amortizing
monthly payments under the remaining balance method. Thus, the statute referred to a commonly
used “rate per hundred” or “Add-On" methodology that calculated the maximum finance charges

using simple arithmetic. Indeed, in the 1950°s, the form and language of Kentucky’s MVRISA was



being adopted by legislatures nationwide as part of a trend to deal with the post-WWII growth of the
automobile industry. Thus, the Associations now turn the historical background of the statute.*

A. Installment Sales And The Time Sale Doctrine.

Prior to the adoption of statutes specifically addressed to regulating finance charges in the
installment sales of motor vehicles, Kentucky and all other states had only enacted general usury
statutes. See 1893 Ky. Acts ch. 234 (now KRS 360 010). These statutes prohibited a loan or
forbearance of money, repayable absolutely, at a charge in excess of the interest allowed by law

However, most jurisdictions, including Kentucky, did not view installment sales as being
within the scope of these general usury statutes. Rather, they viewed such sales under the “Time
Sale Doctrine™ which allowed a seller to offer a product at two different prices, one a cash price and
the other at a time or installment payment price. Courts reviewing these transactions viewed them as
outside the scope of the general usury statutes because there is neither a loan of money or
forbearance - there being no money received by the purchaser from the seller. Under the "Time Sale
Doctrine," the courts held that the transaction was merely a sale at a higher price which the seller was
entitled to charge to cover the risks of selling on time. See generally, Comment, Retail Installment

Sales -- History and Development of Regulation, 45 Marq. L. Rev. 555, 560 (1962) (“The majority

position in the United States is that the general usury statutes do not apply to installment sales.”)

(hereinafter “Marquette Historical Review.”).

It is appropriate to review this historical background as courts are entitled “to give consideration to
contemporaneous circumstances throwing light on the legislature's intent.” Hamilton v. Int'] U. of Op. Eng.,
262 S.W.2d 695 (Ky. 1953). Furthermore, a court "may take judicial notice of the historical setting and
conditions out of which an Act was promulgated.” 1d. See also Martin v. Louisville Motors, 276 Ky. 696, 125
S.W.2d 241, 245 (1939). Indeed, Kentucky courts have often taken judicial notice of the trade practices of the
automobile industry in interpreting statutory or contractual provisions. Rash v. North British & Mercantile Ins.
Co., 246 5.W.2d 990, 991-992 (Ky. 1951) (taking judicial notice of practice of test drives); Elizabethtown
Lincoln Mercury v, Jones, 313 Ky. 321, 231 S.W 2d 42, 43-44 (1950) (notice taken of dealer waiting lists);
State Auto Mut, Ins. Co. v. Cox, Ky., 309 Ky. 480, 218 S.W 2d 46, 47-48 (1949) (dealer waiting lists).
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The leading English and United States cases developing the Time Sale Doctrine are Beete v.

Bidgood, 7B & C 453, 108 Eng. Rep. 792 (K B. 1927) and Hogg v. Ruffner, 66 U.S. (1 Black) 115

(1861). In Kentucky, the two leading cases applying the Time Sale Doctrine in the context of motor

vehicle installment sales are Munson v. White, 309 Ky. 295,217 S W 2d 641 (1949), and Cartwright v,

C.LT. Corp., 253 Ky. 690, 70 S.W .2d 388 (1934). See penerally, Britton & Ulrich, The lllinois Retai}
Instaliment Sales Act -~ Historical Background and Comparative Legislation, 53 Nw, UL Rev. 137,
141 (1958).

B. The States Begin Regulating Motor Vehicle Installment Sales,

With the advent of mass production in the automobile industry during the early 1900’s, retail
installment sales increased dramatically and began to attract the attention of state legislatures. From
less than one billion dollars in 1918 installment sales increased to $14.7 billion in 1950 and to $33.1
billionin 1958. Seelll. Bus Rev.,Nov. 1958, p. 5. More importantly, nearly $15 billion of this $33
billion consisted of automobile paper. Id. See also Federal Reserve System Board of Governors,

Consumer Installment Credit, Part I: Consumer Instalment Credit, Growth and Import, Vol. 1 at 22-

24 (1957} (hereinafter "Federal Reserve’s Installment Credit Report™).

State regulation of motor vehicle retail installment sale began in 1935 when Wisconsin
enacted legislation which required certain disclosures and set forth the maximum finance charge rate.
See Wis. Laws 1935, c. 474 (codified at Wis. Stat. §218.01(6) (1939)). The Wisconsin statute was

summarized as follows:

The Wisconsin act divides motor vehicles into four classes: 1.) new vehicles—on
which a financing charge of $7.00 per $100 per annum is permitted; 2.) vehicles not
more than 2 years old-on which a financing charge of $9.00 per $100 per annum is
permitted; 3.) vehicles not more than 5 years old—on which a charge of $12.00 per
$100 per annum in permitted; and 4.) all other vehicles—on which a charge of
$13.00 per $100 per annum is permitted. This classification of the automobile based
upon its age recognizes the seller’s higher security risk on older automobile.
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See Marquette Historical Review at pp. 579-580. Interestingly, Wisconsin has now abandoned its
historical rate regulation of motor vehicle installment sales. Wis Stat. §218.0142(3) now provides
that “a retail installment sale made after October 31, 1984, is not subject to any maximum finance
charge limit.”

In addition to Wisconsin’s 1935 legislation, in that same year Indiana enacted a law ad-
dressed to all installment sales with a cash price not in excess of $2,500 but delegating to the
Department of Financial Institutions the authority to set the maximum permissible charges. See Ind.
Stat. Ann. § 58-926 (1951).

World War II interrupted the manufacture of automobiles and other consumer durables,
thereby delaying pressures to regulate installment sales." However, beginning in the 1950's, the issue
of regulating installment sales was widely discussed. Numerous law review articles were written on

the topic.” Both the National Conference of Commissioners on Uniform State Laws and the Council

*Indiana currently regulates the credit service charge for consumer sales other than revolving charges
accounts at rates that range from 15% to 36% per year calculated according to the actuarial method and
depending upon the amount of the credit sale amount not paid at the time of purchase. See 1.C. 24-4.5-2-
201(2). Indiana expressly allows use of “add-on” “discount” and other methods of calculation so to as the
resulting service charge does not exceed the maximum amount allowed using an actuarial method calculation.
See 1.C. 24-4 5-2-201(3).

‘Britton & Ulrich, The lllinois Retail Instaliment Sales Act -- Historical Background and Comparative
Legislation, 53 Nw. L. Rev. 137, 150 (1958).

*Donaldson, Retail Installment Sales Legislation, 19 Rocky Mt L. Rev. 135 (1947); Note, Recent Statutory
Regulation of Consumer Sales Financing As Exemplified by Automobile Sales Finance Acts, 101 U. Pa L Rev
530(1953); Note, The Retail Installment Financing of Motor Vehicles -- A Survey of Recent lowa Legislation, 7
Drake L. Rev. 65 (1957); Comment, Retail Instailment Sales -- History and Development of Regulation, 45 Marq,
L. Rev 555 (1962); Warren, Regulation of Finance Charpes in Retail Installment Sales, 68 Yale L. ] §39(1959);
Britton & Ulrich, The [llinois Retail Installment Sales Act -- Historical Background and Comparative Legislation,
53 Nw. U. L. Rev. 137 (1958);, Anderson, Retail Installment Sales and Revolving Credit Acts; Missouri
Constitution Article I, Section 44, 25 Mo. L. Rev. 239 (1960).
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for State Governments formed committees which analyzed such legislation® State legislatures
prepared reports.’

By far the most comprehensive report on consumer installment credit was the four part, six
volume Federal Reserve Installment Credit Report prepared in 1957 at the direction of President
Eisenhower. It described in great detail the nature of automobile financing in spring 1956, the exact
period when KRS 190.110 was enacted. It stated:

The finance charge [on automobile retail installment contracts] is ordinarily calcu-

lated by applying a percentage, known as an "add-on" rate, to the sum of the unpaid

balance on the car and whatever insurance premiums are included . For example,a "6

percent" add-on rate involves a finance charge of $6 per vear for each $100 of credit

the buyer receives.

See Federal Reserve Installment Credit Report, Part IV: Financing New Car Purchases, at 73
(footnote omitted) (emphasis added).

The use of the add-on rate methodology in their legislation by Kentucky, Wisconsin and other
states reflects the simplicity of its use in an era without computers or financial calculators. A motor
vehicle dealer or the customer could sit at a table and with pencil and paper easily calculate the
maximum permissible finance charge.

In a transaction like Mr. Tillman’s ~ a 3-year-year old truck with an amount financed® of

$11,961.90 which the purchaser wishes to have 5 years to pay. The dealer could take the amount

financed ($11,961.90) and multiply it by rate/hundred for a 3-year-old motor vehicle ($15/5100 or

SSee "Report of Special Committee on Uniform Retail Instalment Sales Finance Act," Handbook of the
National Conference of Commissioners on Uniform State Laws (1939} at 205-207. Council of State Govern-
ments: Suggested State Legislation for 1957 at 171-173

"Hinois Legistative Council, Bulletin 2-590, "Regulating Installment Financing, With Special Reference to
Automobile Purchases," (March 1956).

®The MVRISA uses the term “principal balance”. See KRS 190.110(2) and KRS 190.100(2)(f). The
regulations implementing the federal Truth And Lending Act (“TILA™) uses the term “amount financed”. See
12 CF.R §226.18(b). Since Mr. Tillman’s contract contained the “Truth In Lending Disclosures™ box
conspicuously disclosing the payment terms using the TILA terminology, the Associations will principally use
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.15) and multiply that by the number of years of repayment (5 years). This results in an amount
which is the maximum permissible finance charge ($8,971.42 =$11,961.90 x .15 x 5). If the total
finance charge is less than that number, the agreement is permissible

Another way of approaching the calculation is from a monthly payment perspective since
many customers make installment purchasing decisions based upen monthly payment amounts.
Knowing that the total maximum that can be charged for a 5-year repayment period is $20,933.32
($11,961.90 + $8,971 42) allows the dealer to calculate easily a maximum monthly payment over 60
months of $348.89 ($20,932 32 = 60) Thus, the dealer can negotiate with the purchaser concerning
the amount of the customer’s 60 monthly payments knowing that any range from $199.36 (no
finance charge; $11,961.90 + 60) to the maximum charge of $348 §9 ? If the customer wants to pay
off the car faster than 5 years, the dealer can easily, and with pencil and paper, recalculate the
maximum monthly payment for any other period of time.'°

In 1956 (and even today), the simplicity of this calculation is one of its major virtues. Indeed,
Professors Dalsted and Gutierrez noted in the “Calculating Loan Interest” article cited by the Court
that a “major difference” between the “remaining balance method” of interest rate calculation and the

“add-on method” is “the complexity of the mathematical calculations™ required under the remaining

balance method. See Dalsted & Gutierrez, “Calculating Loan Interest,” at p. 2

the TILA at terminology here.

*With the enactment of the federal Truth In Lending Act in 1968, the customer would also be told the annual
percentape rate for the monthly payment ultimately selected See 12 C.F R §226.18(e)

" For example, if the customer wants to repay in 48 months, the dealer recalculates the maximum finance
charge ($11,961.90 x 15 x 4 = $7,177.14). The dealer then adds this to the amount financed to get the
maximum total amount the customer can pay ($19,139.04=§11,961 90+ §$7,177.14). The dealer then divides
that by 48 to get a maximum monthly payment over 60 months of $398.73. Thus, the dealer can negotiate with
the purchaser concerning the amount of the customer’s 48 monthly payments knowing that any range from
$249 21 (no finance charge; $11,961.90 + 48) to the maximum charge of $398.73 is legal.
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The Associations find it quite revealing that Professors Dalsted and Gutierrez can provide on
page 2 a simple calculation formula for the “periodic payment” under the Add-On Method (B, = (A
+1)/N) but cannot do so under the Remaining Balance Method. Indeed, their article requires the use
of an amortization table to calculate a payment amount under the Remaining Balance Method which
is equal over the total repayment period. Id. at pp. 2-3 and Amortization Table 3. As explained
more fully below, Kentucky’s legislature in 1956 did not enact an amortization table nor require
dealers 1o calculate or obtain one in order to lawfully engage in their business.
C. Kentucky And Minnesota Enact Similar Statutes Regulating Motor
Vehicle Installment Sales And The Minnesota Supreme Court In 1958
Resolves How To Apply The Dollar/Hundred Formula Over Time.
Following the post-war nationwide trend, Kentucky enacted the MVRISA in 1956, See 1956
Ky. Acts ch. 105. The following year (1957), Minnesota enacted its equivalent statute which also

used the “rate per hundred” methodology used in Kentucky. See 1957 Minn. Laws Ch. 266. The

Associations direct the Court’s attention o the Minnesota legislation because (a) its language mirrors

the Kentucky language and (b) in 1958 the Minnesota Supreme Court addressed in Van Asperen v.

Darling Olds. Inc., 254 Minn. 62, 93 N.W.2d 690 (1958) (Appendix Tab 1), the timing issue that 50

concerned this Court in its March 4" Order.
The following table compares the Kentucky and Minnesota legislation, in relevant part, as

initially enacted:



Kentucky:

1956 Ky. Acts ch. 105, §3

KRS 190.110 Finance charges -- Rates --
Computation.

Minnesota:
1957 Minn. Laws Ch. 266
Sec. 7. [168.72] Time Price Differential.

(1) The finance charge in a retail instalment sale
shall not exceed the following rates:

Class 1. Any new or used motor vehicle
designated by the manufacturer by a year model
not earlier than the year in which the sale is made
-- nine dollars (§9.00) per one hundred dollars
($100).

Class 2. Any new motor vehicle not in class 1
and any used motor vehicle designated by the
manufacturer by a year model of one (1) or two
(2) years prior to the year in which the sale is
made -- thirteen dollars ($13.00) per one hundred
dollars ($100).

Class 3. All other motor vehicles not inclass | or
2 - fifteen dollars ($15.00) per one hundred
dollars ($100).

(2} Such finance charge shall be computed on
the principal balance as determined under KRS
190.100(2) on contracts payable in successive
monthly payments substantially equal in amount
extending for a period of one (1) year. On
contracts providing for instalment payments
extending for a period less than or greater than
one (1) year, the finance charge shall be
computed proportionately

{3} When a retail instalment contract provides
for unequal or irregular instalment payments, the
finance charge shall be at the effective rate
provided in subsection (1) hereof, having due
regard for the schedule of payment.

(a) The time price differential authorized by this
act in a retail installment sale shall not exceed
the following rate:

Class 1. Any motor vehicle designated by the
manufacturer by a year model of the same or not
more than one year prior to the year in which the
sale is made -~ $8 per $100 per year

Class 2. Any motor vehicle designated by the
manufacturer by a year model of two or three
years prior to the year in which the sale is made -
- §11 per $100 per year

Class 3. Any motor vehicle not in Class 1 or
Class 2 -~ $13 per $100 per year plus a flat
charge of §3 for each such retail installment sale.

(b) Such time price differential shall be
computed on the principal balance as determined
under section 6(b) of this act and shall be
computed at the rate indicated on contracts
payable in successive monthly installment
payments substantially equal in amount for a
period of one year. On contract providing for
installment payments extending for a period of
less than or greater than one year, the time price
differential shall be computed proportionately.

(¢} When a retail installment contract provides
for unequal or irregular installment payments, the
time price differential shall be at the effective
rate provided in subsection (a) hereof, having
due regard for the schedule of payment.

In 1958, Minnesota’s addressed its statute in Van Asperen v. Darling Olds. Inc., 254 Minn.

62,93 N.W.2d 690 (1958) (Appendix Tab 1), and resolved the question that concerned this Court.




In Van Asperen, the debtor claimed that his contract was usurious because the finance charge was
not computed on declining balances. The car dealer, relying in part on Minnesota's equivalent of
KRS 190.110(2), argued that the maximum finance charge should be calculated in the same manner
as that proposed by both AmeriCredit and the Associations. Indeed, the following calculation which

was set forth in the Van Asperen opinion may be compared to that proposed by the Associations:

Associations’ Interpretation
Van Asperen Opinion at p. 694 (applied to the facts of Mr. Tillman’s
contract)
"$2,665.71  Unpaid Principal balance $11,961.90
x .08 times $8.00 per $100.00 equals x $15/$100
the maximum allowable
213.26 charge per year, times the $1.794 29
X 3 term of the contract in years, X 5
equals the maximum time
639.78 price differential allowable." $8,971.25

In rejecting the debtor's argument and in adopting the car dealer's, the Van Asperen court
relied on the "proportionately" language of the Act and stated:

Against plaintiff's contention, the defendants propose and argue that the term
"proportionately” as used in said subsection refers to the computation of the time
price differential by multiplying for example $8 (the maximum provided) per $100
per year by the period of time it will take to liquidate the balance on the automobile.
Defendants further contend that the same method of computation applies whether the
contract is for a period of | year, less than 1 year, or greater than one year. We think
the contentions of the defendants coincide with the intention the legislature had in
mind both when the act was proposed and when enacted and that . . . they have left
no ambiguity as to the purpose and the application of . . §168.72(b), which includes
the provision that "the time price differential shall be computed proportionately."

03 N.W .2d at 697 (Emphasis added).
What is critical to this case and the “void for vagueness” conchusion drawn by the Court in its
March 4, 2008, Order is the following -- the Van Asperen court found that there was “no ambiguity”

as to the statute.
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The Van Asperen method of calculation has also been used by the courts of Pennsylvania and
Texas, two states whose Motor Vehicle Retail Installment Sales Acts are similar to Kentucky's. See

Dear v. Holly Jon Equipment Co., 423 A.2d 721, 725 (Pa. Super. 1980); Yates Ford, Inc. v. Ramirez,

692 S W.2d 51, 54 (Tex. 1985). To the Association’s knowledge, no court with a MVRISA like
Kentucky’s has declared such a statute to be unconstitutionally vague.
D. In 1989 The Kentucky Court Of Appeals Finds KRS 190.110 Is “Clear”

And Adopts Americredit’s And The Associations’ Interpretation Of The
Statute In The Capitol Cadillac Olds Case.

In the late-1980’s, it was Kentucky’s turn to decide how to apply the formula of KRS
190.110. The case was a lawsuit brought Gary and Angie Roberts concerning their purchase of a
1985 Oldsmobile Calais. They filed suit after the dealer, Capitol Cadiflac Olds (sometimes referred
to as “CCO”) was unable 1o fix alleged defects in the vehicle to their satisfaction. Among the
Roberts’ various claims was that their installment sales contract was usurious and that they were
entitled to recover under KRS 360.020 the amounts they had paid before they returned the Calais to
CCO.

After losing in the trial court, the Roberts’ appealed and reasserted their usury argument. In
its April 21, 1989, Opinion, the Court of Appeals rejected the usury argument and found that it was
“clear” that KRS 190 110 is applied in the manner urged in this case by AmeriCredit and the
Associations. The Court of Appeals wrote:

CCO counterclaimed against the appellants [the Roberts] after it paid the judgment

against it in favor of the bank in order to recover that amount from the appeliants.

Appellants answered, alleging that the contract violated KRS 190 110(1) which in

relevant part states:

(1) The finance charge in a retail installment sale shall not exceed the
following rates:
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Class 1. Any new or used motor vehicle designated by the manufacturer by a
year model not earlier than the year in which the sale is made -- $11.00 per
$1006.00.

The amount financed in the contract between CCO and appeliants was
$10,997.31. The appellants contend that the maximum finance charge
permissible under this statute is arrived at by dividing that figure by 100 and
multiplying the quotient by 11, a sum which equals $1,209.70. The actual
finance charge appearing in the contract is $4,873 89

CCO argues that the finance charge was correctly computed, citing KRS 360.010.
That statute concerns general usury law pertaining to interest rates, so it is not
pertinent here. CCO also urges consideration of other inapplicable statutes. They
are: KRS 190.100(5) which concerns assignment of the sale contract; KRS
190.110(4) which concerns the method of computing the finance charge, not what is
the maximum permissible finance charge; and KRS 287.215 which conemns a bank’s
purchase of the sales contract. We find none of these statutes applicable.

Although the interpretation of KRS 190.110 advanced by the appellants is appealing,
we are convinced by the amicus briefs filed in this case that KRS 190.110(2) supports
the appellee’s calculation of the finance charge. This section of the statute reads:

(2) Such finance charge shall be computed on the principal balance as
determined under KRS 190.100(2) on contracts payable in successive
monthly payments substantially equal in amount extending for a period of
one (1) year. On contracts providing for instalment payments extending for a
peried less than or greater than one (1) vear. the finance charge shall be
computed proportionately, [Emphasis added.] {by the Court]

It seems clear to us that this portion of the statute allows the total finance charge to
be adjusted up or down in relation to the length of the loan. As the total finance
charge was less than that allowed, there was no violation of KRS 190.110.

See Court of Appeals’ Opinion at pp. 7-8 (underlined language was underlined in Court’s opinion;

bold language added by amici for emphasis)."’

"' The Court of Appeals’ opinion does not give all details of the Roberts’ contract. It showed an amount
financed of $10,997.31. This was calculated taking the cash price of the Oldsmobile of $11,213.18, subtracting
a trade-in vehicle worth $750 18 and adding $534 31 for insurance and title fees. The Roberts agreed to 60
equal monthly payments of $264.52 for a totai payment of $16,621.38. The difference between the total of the
60 payments less the trade-in and the amount financed ($16,621 38 - 510,997 31-5750.18 = $4,873 §9) is the
amount the Court of Appeals cited as the finance charge Using the $11/8100 rate for Class | vehicles, meant
that CCO could charge up to $6,048.52 as the finance charge [$6,048 52 =8$10,997.31 x $.11 x 3).
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Neither Capitol Cadillac Olds nor the Roberts sought discretionary review of the portion of
the Court of Appeals’ opinion discussing the permissible finance charge calculation under KRS
190.110. Thus, this issue was not considered by the Kentucky Supreme Court when it rendered its

published opinion on August 29, 1991, See Capitol Cadillac Olds. Inc. v. Roberts, 813 S W .2d 287

(Ky. 1991). Accordingly, a copy of the April 21, 1989, Court of Appeals’ Opinion (which was to be
published) is included in the Associations’ Appendix at Tab 2.

The Court of Appeals’ decision in Capitol Cadillac Olds that KRS 190.110 provides for an

annual add-on rate is consistent with the reading given to the statute in the 1950’s by the various
authors reporting on the evolving regulation of motor vehicle installment sales. For example, the
rate maxima set forth in these statutes was described in Professor Warren's 1959 survey as foilows:

Rate maxima for current models vary from the six dollars per one hundred dollars per
annum figure in Michigan and Pennsylvania to the pine dollars per one hundred

dollars per annum limit in Kentucky and Maryland. Allowable charges on models
over four years old run as high as Florida's rate of seventeen dollars per one hundred

dollars per annum.

68 Yale L. J. at 852 (footnotes omitted) (emphasis added).

Professor Warren was not alone in his understanding that the finance charge in KRS 190.110
was an annual rate that would be increased "proportionately" for multi-year retail installment sales.
A 1957 survey published in the Drake Law Review noted:

The following is representative of the permissible finance charges allowed by other
state statutes.... Kentucky, $9, $13 and $15 per hundred principal balance per year....

Note, The Retail Installment Financing of Motor vehicles -- A Survey of Recent lowa Legislation, 7
Drake L. Rev. 65, 72, n 38 (1957) (emphasis added).



E. KRS 190.116 Cannot Be Unconstitutionally Vague When The Kentucky
Court Of Appeals Has Found Its Meaning “Clear” And The Minnesota
Supreme Court Has Found An Almost Identical Statute To Have “No
Ambiguity”.

IfKRS 190.110 was a newly enacted statute without any history of interpretation or industry
usage, then it might be appropriate to consider if the statute was unconstitutionally vague. However,
after 50+ years of industry utilization and two court decisions finding the language to be “clear” and
with “no ambiguity,” a finding of unconstitutional vagueness is untenable.

Kentucky’s Supreme Court has placed limits on how unintelligible a statute may be. At

some point, a court may declare an incomprehensible statute to be unconstitutional under a “void-

for-vagueness” doctrine. See generally Board of Trustees of the Judicial Form Retirement System v.

Attorney General, 132 S.W.3d 770, 778-781 (Ky. 2004). In the context of statutes prohibiting

private conduct otherwise lawful, the basis for the doctrine “is the Due Process Clause of the Fifth
and Fourteenth Amendments.” Id. at 781. A related basis is a “separation of powers” concern since
a court facing an unintelligible statute inevitably intrudes upon the legislative power because it “can
do nothing but conjecture, and in doing so it would allocate to itself legisiative functions.” Id.

The test for declaring a statute unconstitutional on void-for-vagueness grounds was detailed

in Folks v. Barren County, 232 SW.2d 1010 (Ky. 1950):

It 1s not for us to say the Legislature does not have the right to be indirect where it
could be direct, or to be obscure and confusing where it could be clear and simple.
But where the law-making body, in framing the law, has not expressed its intent
intelligibly, or in language that the people upon whom it is designed to operate or
whom it affects can understand, or from which the courts can deduce the legislative
will, the statute will be declared to be inoperative and void. But this is done only
where the court is unable by the application of known and well accepted rules of
construction to determine with any degree of certainty the meaning and intent of an
act of the legislature because of vagueness, incompleteness or irreconcilable conflict
in its provisions,



However, the regard for legislative power, with the consequent reluctance of the
judiciary to interfere, requires that the court draw all inferences and implications
from the act as a whole and thereby, if possible, sustain the validity of the act and
expound it. It is competent for the court to resolve to clearness and to deduce
therefrom its constitutionality and freedom from the objection of indefiniteness urged
against it. Mere imperfections may be cured by judicial construction. Clarification
may be had by considering the character and nature of the statute, and the purpose to
be accomplished.

Folks v. Barren County, 232 S W.2d at 1013.

The Folks Court’s observation that “mere imperfections may be cured by judicial
construction” dovetails with the approach used by the United States Supreme Court to address claims

that a statute is unconstitutionally vague. In Chaplinsky v. New Hampshire, 315 U.S. 568 (1942,

the Court held that the determination of whether a statute is vague is not based solely upon the text of
the provision but additionally upon how that text has been construed by the courts In that case, the
Supreme Court considered the New Hampshire Supreme Court’s interpretation of a state criminal
statute before deciding that the statute was not unconstitutionally vague and indefinite.
Concerning KRS 190.110 and the very issue this Court addressed in its March 4" Order , the

Kentucky Court of Appeals in Capitol Cadillac Olds found the statute to be “clear to us.” In the Van

Asperen case, the Minnesota Supreme Court found “no ambiguity” in the equivalent Minnesota
statute. Where two appellate courts have been able to interpret the statutory language of KRS
190.110, it is erroneous to declare it unconstitutionally vague.

The 1980 and 1984 amendments to KRS 190.110 further refute any contention that the statute
is incomprehensible. In 1980, the General Assembly amended KRS 190.110(1) to increase the
finance charge rate maximum for Class I vehicles from $9.00 per hundred to $11.00 per hundred.

See 1980 Ky. Actsch. 321, §2. Had the General Assembly viewed the industry’s approach as being
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inconsistent with the way the legislature intended or incomprehensible, it would not have limited its
amendment to simply increasing the Class 1 rate by $2/$100

Moreover, in 1986, the General Assembly added a new Subsection (4) to KRS 190.110 in
response to the growing availability of personal computers which enhanced the ability of motor
vehicle dealers to perform more complex interest rate calculations.'? The new Subsection (4) read:

(4) The finance charge allowed by this section may be pre-computed by using an

add-on method. Alternatively, the seller may, at his option, compute the finance

charge on a simple interest basis, at a fixed or variable rate, but in such case the

amount of finance charge that the seller may collect shall not exceed the amount that

could be collected if the finance charge were pre-computed.

See 1986 Ky. Acts ch. 391, §3.

This statutory change reflected the evolution in the ability of motor vehicle dealers and
customers to make complex finance charge calculations, but the calculations were still tied to the old
pre-computed add-on methodology. By 1986, that pre-computed methodology had been used for
thirty years, including in the Roberts® 1985 contract with Capitol Cadillac Olds, Inc. which was
ultimately upheld in 1989 When the General Assembly tied the 1986 calculation options to the
historical add-on rates, there is absolutely no indication that the General Assembly considered the
statute’s historic usage to be based upon language that was incomprehensible or upon practices that
were improper.

In sum, consideration of the “computed proportionately” language of KRS 190.110(2)

combined with the historical development of the MVRISA and its judicial interpretations plainly

demonstrate that the statute is constitutional.

2 The Apple Il personal computer was introduced in 1977, and the IBM Personal Computer (Model 5150)
was introduced in 1981. In 1983, the Personal Computer was the first non-human to be announced as “Person
Of the Year” by Time Magazine
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1. THE KENTUCKY COURT’S DECISION IN MUNSON V. WHITE THAT
THE GENERAL USURY STATUTE DOES NOT APPLY TO A MOTOR
VEHICLE RETAIL INSTALLMENT SALE MEANS INVALIDATION OF
KRS 190.110 REMOVES ALL RATE REGULATION.

This Court concluded that the consequences of invalidating KRS 190.110 was the application
of the usury rates of KRS 360.010.

However, the consequence of eliminating the 1956 statute is not the application of the interest
rate limits of KRS 360.010. Rather, under the “Time Sale Doctrine™ and the express holding in 1949

of the Kentucky Supreme Court in Munson v. White, 339 Ky. 293, 217 SW.2d 641 (1949), the

transaction is not a loan, the payments are ngt interest, and “the usury statute, KRS 360.020, is not
applicable.” Id. at 643. Thus, the conclusion that KRS 190.110 is invalid means that there is no
limit on the amount of the finance charge that can be contracted for.

In Munson v, White, Mr. Munson purchased a used Studebaker in 1946 for $1,440 60. He

paid $150 as a charge for the privilege of making installment payments. He sued the seller claiming
the transaction was usurious. The Court summarily rejected the argument applying the Time Sale
Doctrine. The Court wrote:

Our next question is whether or not there was any usury involved in the transaction.
This automobile was sold under a conditional sales contract, and part of the purchase
price was to be paid over a period of time in installments. By virtue of this
transaction, appellant paid as finance, or service charges, an additional $150. If this
sum constituted interest, the transaction was usurious. It has been held by this Court,
however, that charges of this nature constitute part of the consideration for the sale,
and the usury statute. KRS 360.020 is not applicable. Cartwright v. C.1L.T.
Corporation, 253 Ky. 690, 696, 70 S W 2d 388.

Id at 642 (emphasis added) "

¥ This Court cited KRS 360010 as the applicable interest rate wpon declaring KRS 190110
unconstitutional.  The statute cited in Munson v. White — KRS 360.020 ~ is the statute that creates a civil
penalty for knowingly violating KRS 360.010
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The General Assembly in 1956 responded to the 1949 ruling in Munson v. White and enacted

the MVRISA and its finance charge limits. The result of declaring KRS 190.110 unconstitutional is
the complete elimination of any finance charge limits as Kentucky returns to the unregulated era of
the Time Sale Doctrine.

IIL.  IF KRS 360.0106 APPLIES, IT WAS MISINTERPRETED BY THIS COURT

BECAUSE THERE IS NOT A 19% RATE ALLOWED FOR CONTRACTS

OF LESS THAN $15,000 IN THE CURRENT RATE ENVIRONMENT.

Even if KRS 360.010 were applicable, it was misinterpreted by this Court. It appears that the
Court believes that KRS 360.010 allows a 19% interest rate on loans of less than $15,000 in all
cases. That is not the case.

KRS 360.010(1) provides that on loans of $15,000 or less, the parties may agree to an annual
interest rate in excess of 8% provided the interest rate agreed “is not to exceed four percent (4%) in
excess of the discount rate on ninety (90) day commercial paper in effect at the Federal Reserve Bank
in the Federal Reserve District where the transaction is consummated or nineteen percent (19%),
whichever is less.”

On February §, 2000 (the date of the instaliment contract at issue), the Federal Reserve
Bank’s discount rate for 90-day commercial paper was 5.25% See Federal Reserve Board’s
Statistical Release H.15 (Selected Interest Rates) (http://www federalreserve gov/releases/
hi5/data htm#fn2). Thus, on February 8, 2000, if applied to Mr. Tillman’s purchase of the Mazda
B2300 for a principal balance (the “amount financed” using TILA terminology) of $11,961.90, the

“usury rate” under KRS 360 010 would be the lesser of 19% or 9.25% (5.25% + 4%).
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Today, the Federal Reserve Banlk’s discount rate is 3.25% resulting in a “usury rate” of 8%
for loans of less than $15,000.'* This is because the “lesser of’ rate of 7.25% (4% + 3.25% discount
rate) is less than the 8% general limit of KRS 360.010(1). This is dramatically below the rates
authorized by KRS 190.110. Thus, for transactions below $15,000, a much more restrictive credit
environment will exist for motor vehicle dealers than that apparently contemplated by the Court in its
March 4, 2008, Order. Under such restrictions, retail installment credit sales of motor vehicles by
motor vehicle dealers, particularly for older vehicles, will effectively cease.

On the other hand, if the principal balance for the motor vehicle is more than $15,000, then
there is no usury limnit under KRS 360.010 even though there would be a limit under KRS 190 110.
IV.  THE COURT’S ORDER DOES NOT DISCUSS THE “KNOWINGLY DONE”

REQUIREMENT UNDER KRS 360.026 FOR A FORFEITURE OF

INTEREST.

In ordering a forfeiture of all interest, this Court did not address the requirement of KRS
360.020 that a forfeiture only applies to a usurious transaction “when knowingly done.” The
Associations find it inconceivable that their members might be found to have “knowingly” engaged
In a usurious transaction when their members have been following a statute that has been in force
since 1956 (and even has twice been amended since then to deal with changing economic and
technological circumstances). The Associations do not believe that the General Assembly

contemplated the penalties of KRS 360.020 to be applied to them retroactively because a Court finds

another statute to be unconstitutional.

14 Technically, 3.25% is the discount rate for primary credit from the Federal Reserve Bank for the District
of New York which lowered its discount rate from 3.5% by .25% on March 17, 2008, to dea! with the cusrent
“credit crunch.” As of the printing of this memorandum, the Districts of Cleveland and St. Louis (in which
Kentucky is located) have not yet lowered their rate to follow the lead of the District of New York, although
they are expected to do so shortly.
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If the Court intends to stand by its ruling that KRS 190.110 is unconstitutionally vague, the

Court should make clear that the ruling does not apply to any transaction entered into prior to the

time the order becomes final and all appeals of such ruling have been fully and completely resolved.

CONCLUSION

For all the foregoing reasons, this Court should grant AmeriCredit’s motion for rehearing,

withdraw its Order declaring KRS 190.110 as void for vagueness, and restore the certainty in the

retail sale of motor vehicles that had existed in Kentucky until March 4, 2008.
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by a greater perceniage than is perm:ttcd
byl usury law does not make traqsactxun
usirious, since transaction is a sale and
not a Joan, !

! 1
3. Usury &=| 19
Whether t‘lcre wag bona fide sale or
mere pretense lo evade usury law is a qucs-
n of fact.

e
e

|
i
‘Usury &=t |
The test 0f a usurious contract is
wliether its performance will result in pro-
duging to lender a greater return for use
of jmoncy luaned then is allowed by law
anil whether that result was intended.

4

h

B. Il.fswry &=16 .

i In deciding whether any given transac-
tion is usurious or net, courts will. disre-
g.nrd form which it may take and look only
to 'substance of transaction in order.to de-
termine whether all of requisites of usury
aré present. i

6. Usury &=11

5 Ruequisites of usury are: (1) un[nwful
inlult {2) subject matter consisting of
uiney or money's cquivalent, (3) a loan
or‘fsrhc-tr'mce, (4) a sum absolutely pay-
able and (5) an exaction of somcething in
cxtj:ess of what is allowed by law.

i

7. Usury &=3I

! Any person owning property mﬁy sell
it ht such price and on such terms as to
tinjc and mode of payment as he may sec
fit, and such sale, #f bona fide, cannot be
1E51Er101i5, however unconscionable it may
be. !

8. Uaury 6=32 i

|
i A vendor may well fix upon his prop-
erty one price for cash and another for

eredit, and mere fac
cepds cnsh price |
than is permitted by
of concﬁrn to parti
barring |cvxdence of
ties ha\r{ acted in g

action ig not & loan,

i
Automobiles &=19

The Motor Vel
‘iﬂfes Agt was enac
mczms of regulating
chgsc of automobil
spgciﬁedg period of
and regdlations ther
ardized maxinmum ¢
ing of automobiles

SA § 1?8.66 et seq.

8

1
mnl Automoblies &1

It w!;ns legistati
ratp forjall contra
tially the same anc
computation should
contract 'was for p
than one’year, or gn
in Motor Vehicle I
Act subdivision, pr
d:ffcrcnt:al on cont
sta.I_lment_ payments
less than or greate
be t computed  “pr
word did not meai
was to bp ealculnte
ance which would
year dmfng term o
8§ 168. 72(.;—1:), 168

. Bee puhhcntton

for uth:er judicial
nlitimwioi “Prypor

It Sta!utios ¢=206

P A sialu{c is ta
as a whulc 50 as to
feet to .ll! of ils pa

12, Statules &=206,

i Varigus provi
must be i‘ptcrprctet
and. fegislature mu
undcrstcml.l effcct o
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eredit, and mere fact {hat erailit price ex-
ceeds cash price by greater percenlage
than is permitted byiusury laws is a matter
of concern to partips,: but not t;u courts,
barring evidence of bad faith, and if par-
tics have acted in good faith, such trans-
action i5 not a Joan, hn_d is not llSl;iFiOllSa
; !

5. Automoblles @wlg

The Motor Vch!cle Retail Inst.t[]ment
Sales Act was enacted by kglslnturc 45 a
means of remdating credit charge, fov -
chise of .utlﬁmulnh, wver a Ll]lllhlthll“y
spuecificd pumd of time and, by :controls
and regulations therein provided, to stinid-
ardized maxbimum credit charge fer financ-
ing of automobiles purchased in state. AL
S.A.§ 16805 ct scq. ;

10. Automobiles ©=18 ;

It was lcgislative intent that effective
rate for all contracts was to he substan-
tially the same and that same method of
computation should be applicable whether
contract was for period of one year, less
than one ycar, or greater than one y ear, and
in Motor Vehicle Retail Installment Sales
Act subudivision, providing that time-price
differential vn contracts providing; for in-
stallinent payments extending for a period
less than or greater than one year should
be computed “proportionately”, ! quoled
word did not mean that time difTerential
was to be calenlated on'a descending bal-
ance which would be recast from year to
year during term of transaction. :M,S.A.
§§ 168.72(a~c), 168.74, !

Beo publication Words nnd I‘h?nsns,
for other judicinl constructious and defi-
nitions of “Proportionately”,

It Statules G206 ; o

A statule is to be read and canstrued
as a whole so as to harmonize and give cf-
fect to all of its parts. - 5

i : H
12. Statules €206, 2124 | ]

Various provisions of same statute

must be interpreted in light of cachy other,

and legislature must be presumed to have
understood effect of its words and to have

}

i

H
i
]
|

|

i .
Minn.
3 : i
vintended entire statute to he cffective and

leertain. M.S.A.-§§ 168.74, 64508, 64516
|645.17(2). i

i !
| Syllabus by the Court,:
| 1. The owner has the right! to detg
‘mmc the price at which he will sell his
‘property. He may fix one price for ca h
and another price for eredit. A sale of pef-
sonal property is, therefore, not a Joan Tr

-l forhearance of meney and is not within
llu. usury Inw unless the sabe is a mese futth

pr device ty evade the wsury law. | ;

! 3
i 2 The inerease of the eredit price
for the purposes of a conditional sales COltr
{ruct does not convert what otherwise would
be a sale into a loan, and the fact that thlc
credxt price exceeds the cash price by ‘Eil.
gt eater percentage than is permltted by t1'
usury law does not make the transaction
usurious for the very reason that the trans:

action is a sale and not a loan.

3. The power to detcrmine the extent
of the increase of the credit over the C'\‘;I
sclling price is incident to the owner's nghp
to fix the latter and is a matter of con&rmt
hetween the parties. The owier in c.tlus[l
lating the addition to the cash pnc:_ in or!—%
der to arrive at the credit price may cons|
Sidcr all factors which influence vcndor'
in that regard, such as profit, return orgl
investment, overhead, handling charges;!
risks involved, insurance, sale discount oEi
contract for deferred payments, and sm:ixt
other items as may properly find a place § m
ascertnining how a merchant may proﬁl'ﬂ:ly
sell upon time. This rule when apphcd
to automolbile sales involving a cond:tmnal
siles contract is now limitel, roverned, :md.l
controlled by the Motor Vehicle Retail In-ii
stillment Sales Act, L1957, ¢. 266 (M.S.AL!
§ 168.66, et seq.).

4. The test of a usurious contract :s'l
whether its performance will result in pro-j
chicing to the lender a greater return for the b
use of the amount loaned than is allowed !
by, Jaw and whether such result was intend. |
ed, In deciding whether any given trans
achon is usurious or not, the courts wxli

[}

|

|l

4

. s.'.f,.- TR AT

__..L..“..._-........_—- o i
W?a-ﬂ‘.'*“*

P

e,

AR T

h vtk ma s e ant o

bt Sk bl

e

- -

et SFEMEL Wl s

iy

e Lt

-

|

3.

ek

;

i
!
:
|
t
{
I
3
i
5
#
:
1
|
H
v

~aatiEn e

..-..-
B34 iRy

i A
ks

Rt

';\f;‘?n,rﬂ'-...«.

i

¥

T



i
i

1 | |
- | |

!
€92 Minn. ‘93 NORTH WESTERN! [REPORTER, 24 SERIES

! i i
. | |
disregard the form wh:ch it maif take, and !
Iook enly to the subshnce of the transac- 3
tion in order to detcrmmc whether all the’
requisifcs of usury -ll"L present, ghuL rcqm-
sites bueing: (1) Anmnhwhi] gutcnt (2)
the subject matter which must be mm:ey'
or money's r.qtm.ticm, 3) a inli or for-
bearance; (4) the)sum loaned must be 'ﬂ;-
solutely, not contingently, rcpniy.tblc, (5)
and there mmst be' .Eifl cxaction Ifur the use:
of the loan of smm_!lrmg in cchas of wh.tll
is allowed by law. . | I
b

5. Whether a transaction, 'constitutes!
& bomt fide sale or a mr_rc pntcnsc to cv.uh.:
the usury laws is regarded as a quest:on of!
fact. This court has.never held'as a m.i%tcr,
of law that a sale mvuivmg ai cash pncm
plus a finance clz‘trge cqualling a crcd:ti
price is usurious. . It has carcfully (Elbhﬂ-—
puished botween the, situntion lnvolving :1
cash price plus a ﬁnauce charge cqn.zi!mg
a credit price and onc whlch is ciuscd whuiEy
at & credit price, uo cash pnce being in-i

volved. ? !

6. The Motor Vc!uclc Rct'n] InshlE-,
ment Sales Act was cnacted hy the 1957
lepislature as a mclms of regulating the
credit charge for thcl purchase pf an auto-|
mobile over a coutractually spec:ﬁcd period’
of time, and, by the controls and regula-,
tions therein provided, to standardtze a
maximum credit ci::!rge fgr the financing!
of antomobile purchiiscs m:th:s state.

7. The icgis!:iturc !has! provided,
through § 168.74, copstituting a;part of thei
Motor Vchicle Retail Instailmu:t Sules!
Act, winler what carcmnstanccs compnla-
tion shall be made !nsed u;mn descending,
balances,  Section 168 74 ts in po wise ap-
plicable to the facts of the instant case and;
we decline to ful!ow plamt:ﬂ's‘.i contentton
that we have bciprg. us cither| a usurwus:
contract or a contract wherein the maxi
mum time price :}iﬁcrcuti:ﬂ shall be c0m~!
puted on dcsccncling balances!!

8. 'The Motor Vehicic Retmi Inst.;!lw
ment Sales Act is ngt an IntLrpst statite.”

In the instant cage Yhe co}mpuli'mnn to ht{
applicd s guvcm}:d by the pryvision con-

i
|
i
i
¥

i
i

g |

tained in § 168.72(b), providing that ¢
time price differential shall be cumpi‘tcd

proportionately.” The proper, methot
computing the maximum time price di

entinl under § 16872 on a contract ilcss

than or greater than 1 year is the sami as

the method for computing the time )
differential on a l-year contract, and
maximmn charge for a contract less ¢
or greater than 1 year is to be comp
necording to the proportion (ratio) betw
the period of the contract under comp
tion and 1 year, I

L SRS S

Fred Albert, Minneapolis, Warren Di
St. Paul, of counscl, for appellant. -
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ths,

Samuiel Saliterman and Michael Ro

ns,

Minncapolis, Liptschultz, Altman, Geraghty

& Mulally, St. Paul, for respondent.

Mackall, Cronmse, Moore & Felmey, Mi

neapolis {Commercial Credit Co. and

eral Motors  Acceptance Cnrporahf
Jerome B, Simon and Bundlie, Kelley
Maun, St. Paul (Industrial Credit (} g i
Clarence O. Ilolten, Minneapolis (:Mi‘}'it‘- J

sota Automebile Dealers Ass'n'), Ray
J.  Julkowski, Minncapolis (Minne
Bankers Ass'n); Claude H. Allen and A

Courtney & Keyes, St. Paul (Minnciota

Finance Conference), amici curiae,
|
NELSON, Justice. !
This litigation arises lmderi: the M
Vehicle Retail Installment Sales Act
acted by the legislature effective Jul

1957, by L.1957, ¢. 266 (M.S.A. § 1658

sey.), wid involves the purchase of a
Qdsmolile umder a conditional sales
tract between plaintiff as purchaser and

fendant Darling Olds, Inc, an' autormoli

dealer, as seller, executed on or about
gust 12, 1957, '

The cash sale price of the !vehicle

$4,007.95, Plaintiff was given a trade-ilv al- %

lowance of $1,153 on his 1956 Oldsm
and made a downpayment of $279.2
cash, leaving an unpaid balance of $2,60

i

..

1k

Vil

f in

*

hile

IRy

It \ivas necessar
balance by mea
confract providi;
ovet a period of
36 q‘qual montlily
clude finance cha
described in the
as 4 time price
priug was theref:
rletipn of the try
sold) aml assipne

Natibua] Bank,

Itiis plaintifi's
complaint that th
$560"EZS specified
contract exceeds
under the aforesa
ant Darling Old:
bclow for an or
chlm against jt f
upon_ wltich relie
deferddant furthicr
relief upon groum
inesota rules of ¢
Isuch othcr groun
’sum Hiust and oyu
'Gf the motion it
tions land facts a
complamt to be tru
mot:ou to d:smxss i
the ordcr

5 Plaintiff conten
ttons [nvn[vcd is:
Idxﬂl,rcnt:a! shali b
jnal principal bala

'imlchtlcdncss notw:
odice payments, or
litlerentianl shall §
clinivg  balances.”
‘ias no fault to fin
an mst.llimm:t cor
mcnts cx[cndmg ft
less but contends
paymemts extend fi
1 3c1f, then the
houId be computed
ns DM'Y Phaintiff
stIcrs of automobi
plnu are required
though the sale wy




| |
Bding that “the
il be cnmpu!c:tf
mper mcthod o,f
28w price differ-
A contract ]css
r is the same a_s
= the time price
efhitract, and the
atract luess thall

pEd hc Lumputccl
bl

, Warren Dirks',
cllant.

fichael Robins,
Wman, Geraghty
pondent. !

[¢imey, Min;
‘it Co. and Gen:
Curporation),
Nie, Kelley &

al (.,rcd:t Co).

igks'n), Raymont:i
15 (Minnesot:;a
Allen and Allen
(Minnesota
3 curine, !

“der the Motor
Sales Act cn;i
EBrective July 1,
A § 168.66, et
*hase of a 1957
=onal siales c011-§~
EiZtchaser and de;
an automobile
4 ot about Aud

lie vehicle wa:
i) 3 trade-in als
524156 Oldsmobilé
™ of $279.24 in
iIce of #2,668.01

1
| !
l

1

'
t

I was ncccss1ry for !um fo pay qff the
balauce by means of a;condttunaa[ sales
contract providing for mst.tlhuuat ;mymmts
over a period of greater than 1 ycar, i e,
36 cqual monthly installments, these ‘to in-
clude ﬁnance charges amounting to $56{) 25,
described in the conditional sales ccntract
as a time price diffcrential.  The eredit
price was therefore $4, 658 20, Aﬂer comni-
pletion of the transaction! lhe conlract was
suld and assipned lo dduuinut American
National Bank., ' l
]

It s plamttﬂ"s claim zlu:ccrdmg to the
complaint that the time pru:c diffcrential of
$560.25 spccnﬁcd in said comlttsoml sales
contract exceceds the ma:pmum permitted
under the aforesnid 1957 act. The defend-
ant Darling Olds, Inc, moved the cmtrt
below for afn order dlszmssmg plaintifi’s
claim against xtifor f:uiurc to state a claim
upon which relief might be granted,] said
defendant furlhcr stating| that it sought
relief upon grounds as provided by the Min-
nesota rules of civil procedure and upon
such other grounds as to the court might
secm just and equxtable Ior the purposes
of the motion it admitted all of the allega-
tions and facts'as set forth in plaintiff's
camplaint to be true. The court granted the
miotion to dismiss, and p!amtxfT appeals from
the order, | i | :

Plaintiff contcnds that oite of the ques-
tions involved is; “Whether the time price
differential shall be computed on the orig-
inal principal balance for gurat:on of  the
indebtedness notw:thstandmg regular peri-
odic payinents, qr whctichthe time price
differential shall be computed on the:de-
clining balances”  Plaintiff apparcnt!y
has no fault to find with the statute wiiere
an instaliment contract prov:des for pay-
ments cxtending for a period of 1 year or
less but contends that, if }ilc installujent
pRynients cxtcud ‘for a permd greater tinn
1 year, then ithe time price dlfft.rentmi
should be computed on the dcc!mmg balahe-

es only. Plaintifl also iurges that hccaluse
sellers of automobiles upderian msta!lmcnt
plan are requ:red to spt &jcash pricc%as

though the sale yere for eash instead | of
i :
[

i1

1 i"

VAN ABPEREN v. DARLING OLDS, INC. M
i (,ltens 03 N.W .24 600

|
|
|
n 693
|

T T —

umler an installment plan, the de crrcd pa -
mculs thereby become a ‘!fu:bcnr nee,” abul
that it follows that under such b situatign
such unlicensed seller must be! ; regulated
by the interest laws of our stat f nanely,

M.S.A. § 33401, Plaintiff furth?r Suggests
another guestion as being invalvéd on t!us
appeal; namely, "Whether or not plaintiff
was entitled to an injunction enji mmg the
defendants from interfering w:t,li his uye
ad pussession of the vehicle, apl leave fy
pay his installments into conrt pending i
position of the case.” It is clear) however,
that the laiter question does not if,o to the
main issue involved on this appca.‘l

Defendants contend that the tgme price
difficrential charge is well within the maxi-
nium amount permitted by the 19§f’ act angl
that had defendants ms:sted upon the fu![
price differential pcnm%tcd under dts prVEr
sions the same would have nrm?ltntcd to
$639.78 under § 168.72, which pmvtdLs.

*(a) The time price dtﬂ'crentnl Bt
thorized by sections 168.66 to 168 77 ina
retail installment sale shall not é:m:ecd
the following rates: |

“Class 1. Any motor vehicle des-
ignated by the manufacturer by sa year
model of the samc or not more th. 1 otle
year prior to the year in which ti‘c sale
is made—$S per $100 per year, |

“Class 2. Any motor vehicleidesig- |
nated by the manufacturer by a year
model of two or three years prior to
the year in which the sale is made—$11
per §100 per year,

“Class 3. Any molor vehicle lot in
Class 1 or Class 2~%13 per $100 per
year plus a flat charge of $3 fot! cach
such retail installment sale,

() Such time pncc differential
shall be computed on the pnnmp.l‘ bat-
ance as determined under scction!|168.-
71({b) and shall be computed at the rate
indicated on contracts payable i Lsue-
cessive monthly installment payz"ri'tents
substantially equal in amount exte ih'ng
for a period of one year. On contiacts

-

o -t
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the payment of the purchase price. $cc,

providing far instatlmcni p‘nymcnts ex-

: tending fur a period less than or grcntc:r Dunn) v. Midland Lo:m‘Finance Corp, 206 .

' than one year, the timcipr?cc differen- Minu{ 550, 289 N.W. 411; In re Bibbey, :" 5
D.C.1.Minu, 9 F-2d 944; Hogg v- Ruflner, -

tial shail be compnted proportionately. :
= ; 1 Bluck 115, 66 U.S. 115, 17 LEd 38,

'

'

'

'

\ '

K ‘ i

., TR '
- |

usury stntitxtc when in
ciplus as discussed the
never hick) as a matte
involving ja cash price
E | cgualling a credit pric

g “(¢) When a retail ixéstiﬂlmcnt coﬁ;~ i T o
trict provides for unequlalior irrcgular The aforesaid rule has become well sct- S — rr:;z sac ;:m 15
installment  payments, the time price tled in this state, and we have held, as was K . ardpcd _;nsc o f'vn
differential shall be at the effective stated in the Dunn case (206 Minn. 554, 289 o fj] d'sl's 2 (.]t;;:sdm:

rate provided o suhsct;ihru (i) hure- N.W, 413): ; "3 : )’ ‘1 ‘L-ngms ed
i 7 | involvimg @ cash peice

of, having due regard for the irpegalar
cehedule of paymunt. !

“(d) The tin:e prige differentinl
shall be inclusive of all charges inci-
Jdent to investigating and making the
coutract, and for the extension of tl'lc
credit provided for in the: contract and
no fee, commission, cxpeise OF other
charge whalsoever shall be taken, re-
ceived, reserved or contracted for cx-
cept as provided in ScCti(;mS 16866 to

16877 o

| Pl
L . |

1t appears that the mam coilention on the

part of the plaintill is that the time price
1

e % % A sule of persnnal prop-
erly is not o loan or forbearance of
mq’ncy and is not within the usury law
anlcss the sale is a mere form or device
to cvade the usury Jaw. * & % The
increase of the credit price for the ptir~
pases of the conditional sales contract
dues not convert what otherwise would
be a sale into a loan. The owner has
the right to determine the price al
which he will sell his property. Ile
may fix one price for cash and another
price for credit, The fact that the
crudit price exceeds the cash price by a
grealer percendage than is permitted

cquatling a credit

wholly at credit
inglinvolved. Thel
unguisim‘tl in Midka
v. Lorentz, 209 Mit
and Midland Loan }
217 Minn. 267, 14 I

In L:ar{sm:m v. Ja
219, 146 N.W. 350,
466, Ann Cas 1915C
hehl the dest of & e
fol%ows:i
o Wi
sult in,producing

U1

L
- Jifferentinl was cumptuited ?pmpartionmcly by the usury law does not make the return for the ust
syer a 3-year period under the provisions - yransaction usurious for the very plain thau if allowed b
i of §1}68"7i2(h)' Iiﬁd the ti}nclpn!cu d;[h;‘- ceason that the transaction is 3 sile sult intended 77
! ntial in this casc been arrives at upons the . e |
! lisis of 58 per $i00 pc? ycl:sr for t{acjtimc :l?d* n:‘)t a loan. ([Citing cases] a4 1_“ in }‘C Bilhey,
seriod it will take to Tiguidate the balance ' ! 943, the; court stat
. due on the automobile here involved, the * * * * * * o | corse of its decisi
\ fgures would have been as foli(?ws:i {“The power to determine the extent i “Iny deciding
% §2,66571 Unpaid princgpn! b:;iancc, of the itxf:rcase .of t_hc .cn:dit over the fm“i“,‘:“f’l? d"src
: ! : chsh selling price 18 incident to the courts will 415
« 08 times $8.00 pdr $10000, cquals st Se . m may take, and
o the maximu;r? a!levéahlc: oi\vncrs right to fix the latter and is E;tancé ¢ 'the e
213.26 charge pcr'!ye}nr, timies thie 2 malter of contract between th'c par- " - hatihe
< 3 termof the contract in years, tics. ‘Caurts h:w.e observed that in Fal' lL.Tm!lil.C w c !
' e cqunls the maximum t;me‘ chitating the addition to the cash price él‘h“fb'i are 1’7&.‘?
g . 63078 price differential allowitble, the owner may consider all factors igl) A.“ unlaw
i oo which influence vendors, such as profit, Jeet nilter ik
It stands conceded that!the time: price dif- roturn on investment, overhead, han- if-‘qﬂ‘"“im“i (3
; ferential charge in the instant| case was dling charges, risks involved, insurance, 1(4) the sum bo
% $560.25, ! ! ; sale discount of contract for defe'grcci not C,Gnt”‘g“-m
‘ ‘ P fayments, and perhaps other items. there; must be
[1,2] 1-2-3 The credit price charged [Citing cases.]” i lof the loan of
% | as the purchase price of an autumebile suld i i }wh:\ti is ahlow
. i om time s loug bccniiutcrprctml, practi- {3-7] 45 The forcgoing decision in 1 i .
H ! cally uniformly, by the courts as including  thé Dunn case we think settied, defjnitely, e I‘q'i“t"!}n,_lj‘i‘“t‘r‘)']
~ an ndditionn] sum to which the sclicriis en- in | Minncsota that a boua fide instdllment | E:m EE\J'\R‘,“,“MO
: titled in cousideratiom for his deﬁer‘ring sale does niot come within the purview;ofthc l ALIL 830, n
: i ! 1 1 ! !
? ' i ; P
! | i
; ! i
R s |
| i .
é s | |
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usury statute when in accord \vlth the prmv
ciples as diseussed therein. This court 1145
never held as a malter of lawithat a salc‘
involving a cash price plus 2 finance charge
cqualling a credit prié:c is usurious.  Wheth-,
er the transaction is a boua fdc sile or a
mere pretense to evade the usiiry laws is
reprarded as a question of fact. It has care
fully distinguished between the situation’
involving o cash price plus a finance charge
cqualling a credit price and ‘one closed
wholly at a eredit phice, no cash price be-,
g involy cd The Dunn ease has been dis-,
tmgutshcd in Midland Loan Finance Co.

r. Lorentz, 209 Mum 278, 296 N.W, 911,
:md Midland Loan Finance Co.: v. M.utscn,
217 Minn. 267, 14 NW 24 475.] 1

In Lassman v. ]'1cnbsun 175 Minn. Zlh
219, 146 NV, 350, 351, 51 LR ANS 65,
466, Ann Cas 1915C, 774, 775, this court
held the test of a usyrious contract to be as
fulluws: | : : i
* Williits pe'rfonhnncc re- |
sult in produeing to the lender a greater ‘
return fur the usc of the amotint Joaned
than is allowed by faw, and was that re-
subt intended ¥

In In re Bibbey, I CD. Mum 9 F2d 9M
Y43, the court stated the iollowmg in the!
course of its decision: !

Ak

i
“In  deciding whcther any given
transaction is usurlous or jnot, the
courts wiil dlsrcg'ard the {orm which it |
tnay take, and Jook only toithe sub-
stance of the transaction in ordcr to de-
termine whether nll the requisites of
usury ure prw.ut These chmsms ares
(1) An uuh\tixil mtent ;i (2) the sub-
ject-matter must bc money or money's
cquivalent; (3):a Ioan or §orbcar-uu.e,
{(4) the sum lo:med must be a‘bsolutciy,
uot cmmugcn{]y, rcp::yabic, {5) and
there must be an cx.tctmn for the use
of the loan of somtth;ng in excess of
what is allowed by faw. Ifalf these
P S

, Ser, 10 Minn Then. R0, 651 186 Minn,
Litev, 744 to TH0 And cores cttml. alun,
seo Amnotations, 48 AL H442, 6T |
ALR 850, snd N2 ALR oDS with

i
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requisites are found to be pr'esent, ti'}c
transaction will be condemned as usufi-
ous, whatever form it may assume, and
despite any disguise it may wear, B,
if any onc of these requisites is lackii 8
the transaction is pot usurious, l -
thongh it may bear the outward marks
of usnry, * % ¥ . l

“It is manifest that any person own-
ing property may scll it at such pnqc
and on such terms as to time and motfe
of payment as e may see fit, and SUHII
sale, if bopa fide, cannot be usurious,
however unconscionable it may be. |
vendor may well fix upon his property
one price for cash and another for
credit, and the mere fact that the crccijjt
price exceeds the cost price by a great-
er percentaye than is permitted by t] :
usury laws is a smatter of concern |
the parties, but not to the cour
barring evidence of bad faith, If K}T
partics have acted in good faith, sudh
a transaction is not a loan, and n?i
usurious.” ] i

The court came to the conciusion m;the_
Bibbey case that there is no qucstmnl but
what the seller may name a greater pnc‘.,
when he sclls upon time than when he SC”h
for cash; that {ollowing that course :s!noz
an unusual practice and custom in “cr-
chandising; that in calcuhtmg the ampgunt
of addition to the cash price, whcrel;thc
goods are sold upon time, there is n iees-
sarily tuken into consideration what would
be a proper interest charge upon the inyest-
ment; also taken into account arejithe
chances of loss and failure to bay, th !iu-
surance necessary to cover theitransac liou,
and the overhead expense for carrying ou
a business of that kind, all of which |find
a place in ascertaining how a mé:rcilant may
profitably seli upon time and the price to be
charged. The conclusion was that this jous
nut make a wsurious contract; that it Jocs

! H

reforenee to “Advanee in pricez on ero i,’t

enle o8 compared with cosh sale {s

11 . ' !
ugury,” and with reforonce to usury as
nfigeting conditional snle contruet. l
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[ !
not make it a loan of money; that the
collection of interest under the circum-
stances is mercly a method by which the
seller calcuiates the amount that he, must
charge when selling upon time to make a
profit; and furthermore (that it is, quite
well knowit that automobile companies ex-
pect Lo discount their snlcs:contracls as they
make them, that co:upunic_s have been amd
are being formed for thnt:cxprcjss purpose,
and that the automobile pomp:\pics,lwlwn
they have madewsuch a time s:tgic, wstally
iscount their sales contracts, and arg paid
therefor by the companies: the cash price at
which the automaobile was sold when p cash
customer is found. Such a contract is
therefore by its plain terms aisalc‘ upon
time at a conditional or credit iprice over
the cash price. We decline to Hollow the
phaingiils view and cont.cul‘tim\ that wi have

before us a usurious contract® I

[8] 6 Undouhtcdlyj the Mot'pr \'{ehicie
Retail Installment Sales Act was epacted
by the 10957 legislature:to, protect the pur-
chasers of automobiles’ from the activities
of a few individuals who had bcangniEty

2. Tt would nppear thet :‘n to this Limn
some 21 stutes have euncted lr'u-rmril Ve«
hicie instalment enles, abts prosently in
effcct. Somo of the :vakious lirovigions
of the net vary from 1a£ﬂ|tc to stnte,; but
there {8 much consisteucy in the provi-
sions which deal with mothods of com-
puting rebates, They ‘gre: !

1. Cnlifornin: West's | Ann Civil énde
of California 10849, §§ 2081, 2082.
Colormlo: O.R.8:1053, § 18-16:0.
Connecticut: 6.8 bt Counlfd9, §
s, ! ]
Poride:
57-100.
Tiinoia:  IHineis| Rev.Stat.1857, o
12134, § 220 ot 8o :

Tows: I1.C.A, § 322.17 ot seq.

Keutucky: KIS § 100.000 ctiseq.

Maine: RevStnt. of Muine 1854, e
60, § 249 et seq. | ;

Massachusotts: AnnLaws of ﬂins'
aachusetts, c. 255, § 12. '

10. Michigan:

Lol o

Laws of Floridn 1057, e

A o

o @wna

i
MS8.AL05T, § 23.628(1)
et seq., ComplLaws Supp.10506, §
402101 ot soq. | | 1
11, Minnowotn: I.2067, o 200.
12, Nuviost NJGA, § D010 of soui
13. New Jersey: NJSA ¢ 17:1?1]:—1
et seq. P
i
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of incquitable practices in particular:situm
tiops. It thercby sbught to regulate the
credit charge {or the purchase of an auto-
mobile over a contractually specified period
of ;timen The usury laws did not protect
z person purchasing an automabile on a
retail installment contract, conunonly re-
ferred to as a conditional sales coutract,
inusmuch as the courts had Jong since come
to recognize the right of a merchant to scil
at one price for cash and at another price
if payments were to be made on an instali-
ment basis. Our legislature stated in the
title to the forepoing act the purposes there-
Of!ﬂs follows:

l “An act defining and regulating
é:crtnin installment  sales of motor
vehicles; prescribing  the conditions
winler which such safes miny be made
dnd regulating the financing thercof;
cpulating and licensing persons engag-
Lj in the business of financing ;such
sales; prescribing the form, and con-
ents used in connection with such sales
nd the financing thereof; prescribing
fcr'taéll rights and obligations of buyers,
|

4. New York: 40 Mclinney's Caonnol.
l Lnws of Now York Ann.Perdonnl
i L'roperty Law, § 801 et vey
15. North Dakotn: North Iilotn Tter.
1 Godo of 1043 (1057 Supp) § 51~
; 1001 et 8cq. |
10, Ohio:  Buldwin's Ohio  Rev.Code
i Ann (2 ed) §1317.01 et seq. !
17. Qregon: , Orcgon Ttev.Stut. § 83.610
‘ ot seq. I
18. Somth Dnkotn: Scasion Tawh of
South Dnkota 1957, ¢ 241, 5
. Utahir Utsh Code Ann 103, ﬁ'l 15~
1-2 ot Beq. %
The two stntes not named above, In-
 dinan ond  Wisconsin, have provigions
‘thut the state commission ghall lasue
'regulutions setting out the formuls for
‘computing rebates. In Dboth instancey
‘the stnte commission hes ndopted the
imethod Inciuded in the Minnesotn set
tond  which hos been followed in ! this
tgtato sinco ite imception, Durns Indinua
;Stnt.A:an“}.Dﬁl. § G8-00% et seq; 1 In-
idinnpn Tules & Ilepn1047 (1048 Bopp)
ip. 1543 Wisconsin Stat. 1057, § 218061;
|1 Wieg.Athin.Code, 12ulea of Lunking Dept.
'y 1001, 'l
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Eqr situa- sellers, persons financing such sales and imeans that the time differential is to 'Tge gi‘
smulate the olhers; lmiting incidental charges in rcaleniated on a descending balance which ;."“‘.E
an auto- connection with such instruments and rwould be recast from year to year duripg 51&;
ad period fixing maximum charges for delinguen-  the term of the transaction. Against plain- '*;
ot protect cies, extcnsions and time sale differen- tsffs contention, the defendants propose aqd ;:Af

tinls; authonzmg investigations and arguc that the term "proportionately” 11{

examinations of persons engaged in
the business of making or financing
sucl sales; prescribing penaltjes for

‘used in said subsection refers to the com-
putation of the time price differential igy
multiplying for example $8 (the max:mum

ije an A
gmnl_\' re-
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since come

Ent to scil
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! HIoUgh the degisiature di MOL T~ percent per year; that a class 1 transaetton g

gg S1510 fer to declining balances in those provisions for 2 ycars computed proportionately by E‘%a
but in another scction of the act (§ 16874) doubling the price differential for 1 year ig "f
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violations, and providing for enforce-
o1
ment of compliance by injunetion”

The purposes of the act as stated in the title
indicate a Icgislative policy to bring Loth
regulatory control and uniformityz into the
fidd of autvomobile financing. Legislative
action was brought about by the fact that
several states liad enacted some ‘form of
rigulation aimed particularly at nu:mmobiie
installment sales because the bona fide cost
of installment credit had actually excecded
the rates generally allowed under wsury
situtes.  Whatever complaints there may
be that the jegislature has fallen short in
any respect of its purpose to protect the
general public, the remedy is to scck legis-
kation.

[9-12] 7-8. Plaintiff argues that de-
dining balances must be taken into account
when computing the time price differential
applicable to the regular monthly contract

d wider § 16872(a), “Class 1,” and § 16872

kken into cunsaderataou when compntmg

the time price dufcrcnt:a! appi:cablc to any
tegular payment contract It _seems clear
that when the legzslature requ:red that an
inegular or unequal mstaihnent ¢ontract
be computed (§ 168.72[c]) “at the cffective

L 1ate provided in subsection (a)"” the! Ieg:sla-

ture thereby disclosed its basic mtentmn
that the effective rate for all contracts (i,
t,1 year, more or less than 1 year, 1rrcgular
i & unequal installment contracts) :s to be
mbstant:aily the same, | |

. The plaintiff contends that' thé word

i ‘pmporhonate!y" as used in § 168.72(b)

3N W. 24641

provided) per $100 per year by the peri d
of time it will take to liquidate the bajan e
on the automobile. Defendants {urth ‘r
contcnd that the same method of compl—
tation applies whether the contraet is {9 T
a peried of 1 ycar, less than 1 year, 'r
greater than 1 year, We think the corﬁ
tentions of defendants coincide with tife
intention the legislature had in mind both
when the act was proposcd and when el
acted and that having provided for those
situations where computations are to hc
made on descending balances they have lef}t
flo ambiguity as to the purpose and t}:
application of § 168.72(a), “Class LY and
§ 168.72(b), which includes the prov:s;on
that “the time price differentizl shail bf‘
computed proportionately.”

DIt will be noted that a class 1 transacnoﬁ
under § 168.72(a, b) of the Motor Veh:cic
Retail Installment Sales Act for 1 year (thL
differential being $8 per $100 per year) :s

cent per year; and that a class 1 tr'ms'lc;r
tionn for 3 years computed proporttonatc!yi
by tr:phng the time price differential, for'
L year, is equivalent to an effective rate of
14.54 percent per year. The yields as statcd;
aforesaid are all approximate in that thLy|
may be carried out to many more dccnmal’
places. It will be seen, therefore, that cx-—
cept for the small deviations of less than 3
of 1 percent caused by mathematical abcr~’
ritions, the effective rate on a 1-, 2, or,
3 -year contract remains the same whencver!
the time price differential is computed pro-
portmnatcly

i
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. Itistobe further noted that the aintiff
‘kas in fact concedud thatalhe legislatufe's
ism!hm] of computing the inaxinem differ-
entinl on a l-year contract produces lan
cffective rate of 14.45 pcrt:t_nt In fact 'Pp-
Lplying the method of compulation adapted
!ulnnn1stmt1vcly in this state since the adop-
tion of the 1957 act, we also find that the
1cf{cct:ve rate remains constant over ¢very

|C011H‘.’1Ll lengrily with minor v{m.ttmns ;
| ‘
Fhe plaingifl insists that a contract fnr a

speriod greater than } year must be com-
puted on the de scending haluneds, only. ch
U think it chear that the Tegishuore was fnily
aware of the descending-halanee mclhod of
computation and the '\p;:mpn.ltc phrnqc-
ology for expressing it when ds‘aftmg the
1957 act. Undoubtedly, if the icgtshture
intended that method to be '1pplted toithe
situation here involved, thqy wold h:'wc
used the term of art “descending bakuce”
as upplicd to the cluss 1 provision and:not

the term “proportionately.” ? : ;

It is well known that the object of uil
interpretation of laws is to ascertain and
ectuate the intent of the kegislature. Scc—
lion 645.16. We apply the fundamental rule
of statutory construction that a statute is to
e read and constined as & whole 50 as {n
harmonize and give cffect to all its p.trts
Morcover, various provisions of the samie
statute must be interpreted in the light of
each other, and the legislature must be

presumed to have umlcr:tood the C’TLCt of
[

l

1. The legislalure han n!utml when rnm
putation ghall e made busy A o descenil-
fng balanees in MSAL é ;Ibb 14, \\!uqh
rends na fullows: l
*The helder of a rctml matnl]mcist
contract, may, upon agreement whth the
retnil buyer, extend the kehedulps duo
dnte, or defer the gehiodubox pnymunt pE
all or purt of ony matnllmvnt phymeit
or paymoents, or rcm:w the balanee of
guch cuntract. In any such eonse the
holder muy restato the amount of the
installments and the timb rehedulo ther -
for, ami collect s o Tefinance *cimrge
for such extension, dc[crnmnt oF ;reneyv-
ol, n flxt worvice fes Dot 10 exeee |1 0 ntd
a totn! mdditousl chnrge not execodihyg
an amount wpnl {0 dne’ poreont p'ur
month simple {nterest éon the respective’

i
! . >
. F
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its wards il intended the entire shtuh. to
be cffective and certain, See, §§ 645.08 {md
615.17(2); Kobolge v. F. and L. Appli-
ances] loe, 248 Minn. 357, B0 N.W.2d 62;
City of St. Louis I'ark v. King, 246 M‘nn
422, 75 N.W.2d 487; Gale v. Com'r of Tax-
ation, 228 Minn. 345, 37 N.W.2d 711; Paul
v. Taricy, 228 Minn. 264, 37 N.W.2d 427;
Governmental  Research Burean, Ine v.
Borgen, 224 Minn. 313, 28 N.W.2d 760;
Chiristensent v, Henuepin Transp. Co,, Inc,
215 }\lmn 304, 10 NW.2d 4ta, 147 AL R,
945; [ Volk v. Paramount Piclures, n.ch.
I\l:un, 91 ¥.Supp. 902. We are bound to
conclide that the method of unnputalmn
n(innccd by plaintiff, as applicable to the
cuutmct in question, is inconsistent wnlh
and cuntndxctary to the legislative intent
as m\prcsscd in the 1957 act and that;the
propu method of computing the maximum
time price differential under § 168. 72('1, 3R
class' 1, is according to the propnrmm
(r.lll{)) between the period of the contract
u:ulvr conputation ad T oyear.

'l‘hc record indicates that the banking
departiment of this state has understoed the
1US7 act as hercin interpreted since ity in-
ception and likewise that the entire antu
maohi]e industry has so understoad the provi-
s:on:.I of the act. 1t might be well to further
pomt out that there is nothing unusual or
umque ahout this mcthod of computing
ch.ngLs on an installment contract since
this is the method of computation permitted

|10 ending helupces compded Trom !lm
Mite of anrli oxtension, deferment nr
renawnl.”  {linlics suppliod.} |
It iz clear thnt this provision woiyll
hnve gerved no usefsl purpose if t!nc
1:-;,mlnturu hnd mnot intended that, iin
gqlmrnl and otherwise, thme prico dif-
ferentinls undor tho oet whould be ca;u— H
;mtml without considerntion heing given
td tho deseending balances. It must be

i

m}imily clenr that this spoedfic ;mm
ginon  whicth provides for cmn:mtulmn
Tnised on descemding balances in the eijse
of refinnnco controcts indientes that :}
avnnthng balances are uwot to be enn-
m-lvrt-ﬁ in eomputing timy prico o e~
ofitinls on contraets that sre net being
réflnnneced. [
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by § 48.153 for computmg charges to be, judgment notwithstanding the verdlct hat

MINDER m: ' PETERSON Minn. 699
. I
I

made by basks on installment louns,  The!

legistature has made it clear in) what par-;
ticular situations the dcscu)dmg Liatance |

method of computation shall be used. It
has made it cqually clear by § 168.72(a, b) |
under what circumstances the time price |

differentinl shall be compited propottion-
ately when applicd to cluss 1 mul{f:r' vehicles.

The trial court properly granted defend. :
ants' motion to dismiss. The plaintHf has

failed to estallish any grounds entitling
him to the rélief praycd for. a

Affirmed,

=5y

! o g EET RUMBER 5\’$II.H> r
r

1
Wikilam MINDER, Appellant,
Y.

. I
|

the emergency rule was properly applied;
and that a new trial fur newly | discovdfed
evidence or in the interest of Jushce yas
properly denicd, i

Aflirmed.

1. Trinl ¢=170

A motion for a directed verdict re-
sents a question of law only and contém-
Plates for the purpose of the motion =1hc
credibility of evidence for the advdr
party and every inference which may be
fairly drawn from such evidence,

2. Trial €=142

When 1motion for a directed vcrdlct
is made on the ground of a manifest pn,-
pomderance of the evidence, it should be
denied if different persons might rmqmn?»I)

draw different conclusions from the ew

. denee.,

partsers d.b.a. Goodhuo County Limo

Spreader Service, ot al, Respendents,
No. 37466, 5

Supreme Court of Minnesota.
Dee. 19, 1038, |

Action for injuries sustained in a colli-
sion between an automobile owned by plain-
4l and a truck owned by defendants at an
fntersection, The jury found ncxthcr ain-

coilision of automobile and truck at ihn
. iutersection, cvidence presented a fact IS-

Alfred PETERSON and Charles Lalr, co- 5+ Automobiles =245(38)

Judgment ¢=199(3.17)

|
In action for injurics sustained in ihe

D sue as to whether the driver of the trucl\

[

tff nor defendants negligent and the trial |

court entered its order for judgment for |

the defendunts and plaintiff moved fur |

Judgment notwithstanding the verdict or in
the alternative for o new trial and from an
order of the District Conrt, Goodliie Coun-
ty, William €. Christinnson, Jy denyhyr
sich motion the plaimtiff appeals: The Su-
preme Court, Knutson, |, held that where
the evidence prescuted a fact issue as to
whether the driver of the truck knew or
should have known that his brakes were

defective plaintiff was not  entitled to a
directed verdict and \;vns nit cnllit!cd to a

. knew or should have known that his brakes

were defective and hence plaintilf was Lot
entitled to o divected verdiet wned was fiot
entitied to judgment notwithstanding the
verdict. M.S.A. §§ 169.20 and subd. 1, 149.-
67 and subds. 1, 5.

4. Evidence G=589

In action for injurics sustained in el
antomobile-truck collision, jury was nct

i botnd to accept as conclusive tf.sh:nony pf

driver of truck as to condition of the brakes
on the truck prior to time immediately pric-

» ceding accident, in view of other tnbumuhy

of the driver. }

* 5, Antomoblies @&=245(30)
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In action for injuries sustained in an
antomobile-truck collision at an intersgc-
tlon evidvuce presented a fact issue as(te
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GARY H. ROBERTS
and ANGIE ROBERTS APPELLANTS

APPEAL FROM FRANKLIN CIRCUIT COURT
v, HONORABLE RAY CORNS, JUDGE
ACTION NO. 85-CI-1194

CAPITOL CADILLAC-OLDS, INC.
and GENERAL MOTORS CORPORATION APPELLEES

ORDER
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BEFORE: HOWERTON, Chief Judge, McDONALD and HAVYES,* Judges,
The Court, having considered the motion of the Kentucky

Bankers Association for leave to file an amicus curiae brief, the

motion of Citizens Fidelity Bank and Trust Company, Farmers Bank
& Capital Trust Company, First National Bank of Louisville, First
Security National Bank and Trust Company, Liberty National Bank
and Trust Company of Louisville, and Republic Bank and Trust

Company for leave to file an amicus curiae brief, and the like

motion of General Motors Acceptance Corporation, Ford Motor

Credit Corporation, and Chrysler Credit Corporation, as well as

* Judge John P. Hayes substitutes for Justice Dan Jack Combs
who presided at the oral argument of this case and who has since
been elected to the Supreme Court of Kentucky.



the respomnses thereto filed by the appellants, Gary and Angie
Roberts, and being otherwise sufficiently advised, ORDERS that
the motions be and they hereby are GRANTED, and the tendered
briefs of the movants are FILED as of the date of the entry of
this order.

Further, the Court, having considered the petition for
rehearing by the appellee, General Motors Corporation, as well as
the response thereto, ORDERS that the same is hereby DENIED. The
Court has also considered the merits of the petition for
rehearing filed by the appellee, Capitol Cadillac-0lds, Inc., and
the appellants’' response, and ORDERS that the petition is GRANTED
in part. The opinion originally rendered in this case on
October 21, 1988, is hereby WITHDRAWN and a new opinion is
SUBSTITUTED therefor.

‘."?ff / " .
it L s A ;
ENTERED: April 21, 1989 a7 S
+JUDGE, COURT OF APPEALS




RENDERED: OCTOBER 21, 19t.; 3 P.M.
TO BE FUBLISHED
WITHDRAWN & REISSUED: APRIL 21, 1989; 3 P.M.
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BEFORE: HOWERTON, Chief Judge, McDONALD and HAYES,** Judges.
McDONALD, JUDGE. Appellants, Gary and Angie Roberts, husband and
wife, appeal the dismissal of the lawsuit they brought in the
Franklin Circuit Court against appellees Capitol Cadillac-01lds
(CCO), CGeneral Motors Corporation (GM), and State National Bank
(bank). Appellants filed suit in an attempt to recover damages
that they allegedly incurred when they purchased a 1985
Oldsmobile Calais from CCO.

Appellants first noticed a problem with the automobile on

**% On petition for rehearing, Judge John P. Hayves substitutes for
Justice Dan Jack Combs who presided at the oral argument of this
case and who has since been elected to the Supreme Court of
Kentucky.



Januery 15, 1985, the date they purchased it. They first drove
the ezutomobile to the home of one of their parents. The
residence is located on a steep incline, and when the car was
parked it made a grinding or roaring noise that came from the
front end or transmission. They continued to hear the same noise
whenever they parked the car on an incline. It would last for
only a few seconds each time. Gary's description of the noise
was metal grinding on metal. Appellants promptly reported the
problem to CCO. The problem was not corrected at that time.
Appellants left the car with CCO on April 12, 1985, for
minor warranty repairs. While CCO was servicing the car a
ceiling lamp fell across the front of the car while the car was
on a lift. The lamp shattered and scarred the paint on the car.
CCO had made three unsuccessful attempts to correct the
grinding noise and five unsuccessful attempts to satisfactorily
repaint the car when appellants, on advice of counsel, returned
the car and the keys to CCO and tendered their written revocation
of acceptance (rescission) of the car. This was July 3, 1985,
Appellants filed suit against CCO, GM, and the bank which
was the assignee of the note between CCO and the appellants.
They alleged breach of warranty, revocation of acceptance, and
mismatched paint. All three defendants answered and the bank
filed a counterclaim against the appellants and a cross-claim
againgt CCO for the amount of the assigned note. The bank was
granted summary judgment against CCO for $12,888.94 with 15.5%
annual interest until satisfied, and attorney's fees in the

amount of $900. The bank never obtained a judgment against the



appellants. CCO paid the bank.

The trial court later granted summary judgment for CCO and
GM on the revocation claim. Appellants amended their complaint,
and CCO counterclaimed against the appellants to recover the
amount that they had paid the bank. Appellants answered, alleging
that the retail installment sales contract was usurious, and that
CCO had improperly used the car while it was in their custody by
driving it hundreds of miles.

GM and CCO moved for summary judgment against appellants on
their amended complaint. The trial court granted both motioms,
and overruled a motion of appellants that challenged the
propriety of the amount of the summary judgment previously
entered in favor of the bank.

Appellants did prevail on their claim of negligent
repainting of the car, and the jury returned a verdict for them
on that count in the amount for $925. The trial court entered
judgment accordingly and added in the same order that the
appellants owed CCO $13,907.74 plus 15.57 annual interest until
satisfied, and §2,000 worth of attorney's fees. The trial court
also dismissed appellants' claim against CCO for improper use of
the car.

We agree with the appellants that it was error for the trial
court to grant summary judgment in favor of CCO and GM on
appellants' claims of breach of warranty and revocation of
acceptance.

The sale of the new automobile included an express limited

warranty, The grinding noise, covered by the warranty, was not
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remedied by CCO. This brings us to the portions of Article 2,
Sales, of the Kentucky Commercial Code which address this
situation.

KRS 355.2-719(2) provides that:

Where circumstances cause an exclusive or limited

remedy to fail of its essential purpose, remedy may be

had as provided in this chapter.

KRS 355.2-608(1)(a) provides that:

The buyer may revoke his acceptance of a lot or

commercial unit whose nonconformity substantially

impairs its value to him if he has accepted it on the

reasonable assumption that its nonconformity would be

cured and it has not been seasonably cured

The preceding law means that under the facts of this case
the seasonable failure of the remedial measures taken by CCO and
the impairment to the value of the automobile to the appellants
were genuine issues of material facts for the jury to have
decided. The noise inside the car was noticed immediately by the
appellants, and they immediately informed CCO about the problem.
CCO attempted to fix the problem on the three different occasions
and failed each time. These failures extended over a period of
nearly six months. Appellants were understandably anxious about
operating the vehicle in its condition.

Appellees argue that the value of the car was not
substantially impaired for the appellants because they continued
to drive it, and even drove it to and from Davton, Ohio. GM
argues that the only defect was the grinding noise and it was not
substantial, but merely ammoying. GM argues that CCO was not

permitted a reasonable time to remedy the defect. GM says that

one of the appellants testified that another dealer offered to

.



purchase the automobile for "merely" 51,500 less than the
original purchase price. CCC additionally argues that the car
only made the noise in limited situations.

What the appellees say is all well and good, but taken with
the appellants' evidence does nothing more than create genuine
issues of material facts. The sharp contrast between the two
versions makes resolution of the question by summary judgment

improper. Certainly, Ford Motor Co. v. Mayes, Ky. App., 575

S.W.2d 480 (1979), decided that when the selling dealer fails
within a reasonable time to correct a defect which substantially
impairs the value of a new motor vehicle, the buyer is entitled
to revoke acceptance of the vehicle. CCO tried three times over
nearly six months to correct the grinding noise. Surely the
issue of whether the warranty's remedy failed should have gone to
the jury. CCO moves no closer to summary judgment by pointing
out that the grinding noise was only noticeable when the car was
parked on a hill. A new roof is no less defective because it
only leaks during rainy weather. The issue of whether the defect
substantially impaired the value of the car to the appellants
should have gone to the jury.

GM convincingly argues that it cannot be liable on the count
of revocation of acceptance because it did not enter into any
contract with appellant and therefore no privity exists between
them; thus it was proper for GM to be dismissed from the count of
revocation, However, it was still improper for GM to gain

summary judgment on the count of breach of warranty, Volvo of

America Corp. v. Wells, Ky. App., 551 5.W.2d 826 (1977).



Appellants’' amended complaint alleged that GM's and CCO's
practices vicolated Kentucky's Consumer Protection Act, KRS
Chapter 367. They sought punitive damages from CCO pursuant to
the act. The trial court granted GM and CCO summary judgment on
the count. Sufficient evidence of unfair and unconscionable
trade practices was presented to make summary judgment on this
claim improper.

CCO failed five times to satisfactorily repaint the
appellants' car. CCO and CCO's attorney more than once
misrepresented the status and quality of the paint job.
Appellants were told that it was necessary to order the paint
from the factory when evidence tended to show that GCO had
purchased it from a local auto parts store. Thus, a jury
question on this issue was presented.

Appellants filed a counterclaim against CCO alleging that
CCO had improperly used the car after appellants had returned it.
The car had been driven over six hundred miles. The trial court
dismigsed their counterclaim. This counterclaim should not have
been dismissed because whether the appellants succeeded on their
revocation claim should have gone to the jury. If the jury had
found that revocation was proper, then CCO's use of its own
vehicle was not improper. If the jury had found that revocation
was improper, then CCO improperly used the appellants’ vehicle,

Appellants argue that the trial court erred by not
instructing the jury that it could have awarded appellants
punitive damages on their complaint for negligently painting the

car. The jury returned a verdict in favor of the appellants on



the negligence claim. Appellants contend that because CCO's
conduct surrounding the repainting was not only negligent but
outrageous, an instruction on punitive damages was proper, citing

Horton v. Union Light Heat & Power Co., Ky., 690 S.W.2d 382

(1985). We believe that there was sufficient evidence of
outrageous conduct on the part of CCO (stated earlier in this
opinion) to have called for the instruction.

CCO counterclaimed against the appellants after it paid the
judgment against it in favor of the bank in order to recover that
amount from the appellants. Appellants answered, alleging that
the contract violated KRS 190.110(1) which in relevant part

states:

(1) The finance charge in a retail installment sale
shall not exceed the following rates:

Class 1. Any new or used motor vehicle designated by

the manufacturer by a year model not earlier than the

year in which the sale is made - $11.00 per $100.00.

The amount financed in the contract between GCO and
appellants was $10,997.31. The appellants contend that the
maximum finance charge permissible under this statute ig arrived
at by dividing that figure by 100 and multiplying the quotient by
11, a sum which equals $1,209,70. The actual finance charge
appearing in the contract is $4,873.89,

CCO argues that the finance charge was correctly computed,
citing KRS 360.010. That statute concerns general usury law
pertaining to interest rates, so it is not pertinent here. GGO
also urges consideration of other inapplicable statutes. They

are: KRS 190.100(5) which concerns assignment of the sale

contract; KRS 190.110(4) which concerns the method of computing
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the finance charge, not what is the maximum permissible finance
charge; and KRS 287.215 which concerns a bank's purchase of the
sales contract. We find none of these statutes applicable.
Although the interpretation of KRS 190.110 advanced by the
appellants is appealing, we are comvinced by the amicus briefs
filed in this case that KRS 190.110(2) supports the appellee's
calculation of the finance charge. This section of the statute

reads:

(2) Such finance charge shall be computed on the
principal balance as determined under KRS 190.100(2) on
contracts payable in successive monthly payments
substantially equal in amount extending for a period of
one (1) year. On contracts providing for instalment
payments extending for a period less than or greater
than one (1) year, the finance charge shall be computed
proportionately. [Emphasis added.]

It seems clear to us that this portion of the statute allows
the total finance charge to be adjusted up or down in relation to
the length of the loan. As the total finance charge was less
than that allowed, there was no violation of KRS 190.110.

Appellants argue that the trial court assessed attorney's
fees against them for an amount that exceeds that allowed by law.
The sales contract provided that the parties were agreed that a
reasonable attorney's fee would be an amount equal to 157 of the
amount due and payable under the contract. KRS 190.100(1)(d)
caps the amount for attornmey's fees recoverable pursuant to
retail installment contracts for the purchase of a motor vehicle
at 157 "of the amount due and payable under such contract."

The amount due and payable under the contract would have
been the balance due at the time of default, or $13,007.74. The

maximum attorney's fee allowable was 157 of that figure, or
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$1,951.16,

Appellants also argue that the trial court erred by not
requiring a more detailed accounting of the amount of attorney's
fees claimed by CCO. CCO submitted its attorney's affidavit
which stated that his firm had billed CCO $2,832.50 in fees for
litigating this case. Appellants say that CR 8.04(c) requires
more. That rule does require proof of allegations that claim a
"sum which may by computation be made certain.”" Attorney's fees
are in that category, but we believe that proof by the billing
attorney filing an affidavit is adequate. Simply because the sum
is one that may be made certain by computation, it does not
necessarily follow that the computation must be made part of the
proof. The trial court has some discretion in this regard. See

Whaley v. Whaley, 289 Ky. 241, 158 S.W.2d 416 (1942). Whenever

the attorney's affidavit states a figure that to the trial court
appears exorbitant, it may require additional proof.

Appellants next argue that the interest on the judgment was
incorrectly calculated. The judgment amount can be and
frequently is different than the amount due and payable under the
contract. The parties were free to contract that attorney's fees
would be computed based upon the full amount due and payable.
Yet, when judgment results due to acceleration upon default, what
interest attaches to the judgment is differently considered. The
judgment interest, under KRS 360.040, will be fixed at the
percentage stated in the note--in this case 15,57 per annum.
However, judgment on notes that become due by reason of

acceleration cannot bear interest beyond the time when the note



became due and payable by reason of the acceleration. Duff v.

Bank of Louisville & Trust Company, Ky., 705 S.W.2d 920 (1986),

citing Credit Alliance Corp. v. Adams Construction Corp., Ky.,

570 5.W.2d 283 (1978). Therefore, CCO could at most receive a
judgment that included the interest accrued up to the time of
acceleration. That judgment amount would then carry a judgment
interest of 15.57 per annum.

Appellants incorrectly argue that the trial court erred by
not allowing their tendered jury instruction for damages as a
result of their loss of the use of the vehicle and inconvenience.
This type of damage is permissible only if the vehicle is

necessary to the injured party's business. Anderson v. Shields,

Ky., 234 S.W.2d 739 (1950).

Lastly, appellants argue that the trial court erred by
refusing to permit testimony from a witness whose job was
automobile paint and body work. The witness was employed by CCO,
Appellants sought to elicit testimony from him concerning the
difference between work that is billed as "customer pay' and that
billed as "warranty pay." The terms are somewhat
self-explanatory, but "warranty pay" is the amount charged when
the work dome is covered by the warranty, and those amounts are
to be paid by GM. "Customer pay" is the amount charged when the
work done is mot covered by warranty, and those amounts are to be
paid by the customer. The witness stated by avowal that the
amount of time devoted to working on the car would have been
tripled had it been billable as customer pay. The trial court

correctly resolved this issue because that testimony was
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irrelevant since the car was under warranty at the times in
guestion.

The judgment of the Franklin Circuit Court is hereby
affirmed in part and reversed and remanded in part for a new
trial consistent with this opinion.

ALL CONCUR.
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